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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,114 
ALBERT D. DORSEY, APPELLANT 
UY 
UNITED STATES OF AMERICA, APPELLEE 
No. 20,130 
PAUL T. WRIGHT, JR., APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE? 


A jury convicted appellants under both counts of an 
indictment charging them with (1) purchasing heroin 


1Our Counterstatement adopts the abbreviations used in appel- 
lant Wright’s brief; “P.Tr.” refers to the transcript of the pre- 
liminary hearing, “M.Tr.” to the transcript of the hearing of the 
motion to suppress evidence, and “Tr.” to the trial transcript. 


(1) 
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hydrochloride not in the original stamped package in vio- 
lation of the Harrison Narcotics Act (26 U.S.C. § 4704 
(a)), and (2) facilitating the transportation of heroin in 
violation of the Jones-Miller Narcotics Act (21 U.S.C. 
$174). The Honorable Edward M. Curran sentenced 
each appellant to serve a term of imprisonment, five 
years for appellant Wright and ten years for appellant 
Dorsey. 

Before trial appellants moved to suppress the heroin 
capsules forming the basis of the indictment. The record 
shows that about 11 p.m. on July 12, 1965, two narcotics 
squad detectives, Detective Joseph Somerville and Officer 
Rufus Moore, were driving south in the 1900 block of 
Fourteenth Street, Northwest, the block between U and T 
Streets and from which the narcotics squad “constantly re- 
ceive[s] complaints about drug addicts peddling on the 
streets (M.Tr. 59),”* when they saw appellants and two 
others seated in a parked car. The narcotics detectives 
recognized both appellants immediately and knew that 
they were convicted narcotics offenders. Not only had 
Detective Somerville talked with both appellants many 
times, but he had also testified in the case resulting in 
appellant Wright’s conviction and had made the arrest in 
the case leading to appellant Dorsey’s conviction. Accord- 
ingly, on instructions from Detective Somerville, Officer 
Moore got out and went over to make a narcotics vagran- 
cy observation*® while Detective Somerville parked the 


2 The existence of the narcotics trade in the area around Four- 
teenth and U Streets is so notorious and so commonly known as to 
be subject to judicial notice. See McCormick, EVIDENCE § 324 
(1954). Indeed, the majority opinion in Freeman v. United States, 
116 U.S. App. D.C. 213, 322 F.2d 426 (1963), referred to two 
narcotics detectives’ having “arrived in a certain area in the Dis- 
trict of Columbia most commonly frequented by narcotics peddlers 
and narcotics users” (id, at 214, 427), and the concurring opinion 
was explicit that the “certain area” was Fourteenth and U Streets 
(id. at 215, 428). 


3 The provisions of the narcotics vagrancy statute (33 D.C. Code 
§416a) appear at pp. 4-5, infra. At the suppression hearing, 
government counsel defined an “observation” as a statutory require- 
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ear, (Tr, 7-8, 17-19, 39-40, 44-45; M.Tr. 19-20, 51-63; 
P.Tr. 4-5). 

Officer Moore approached the car on the driver’s side. 
Appellant Wright was sitting behind the steering wheel, 
appellant Dorsey was to his right on the passenger’s side, 
and two other men were in the back seat. Appellants 
were facing each other with their heads down, as though 
looking at something on the front seat. Officer Moore 
shined a flashlight inside the car and saw in Dorsey’s 
hand a cellophane bag filled with white-powdered, gelatin 
capsules. He told Detective Somerville, now approaching 
the car on the passenger's side, that Dorsey had some 
“stuff.” Dorsey opened the glove compartment and set 
the bag on the ledge. Then Somerville came up to the 
car, reached through the open window to the glove com- 
partment ledge where the beam from Moore’s flashlight 
was fixed, took the bag of capsules, and placed appellant 
Dorsey under arrest. The cellophane bag contained 27 
heroin capsules. (Tr. 8-11, 42-48, 62-64, 84; M.Tr. 56, 
64; P.Tr, 5). 

At this point, appellant Wright began to complain 
about Officer Moore’s shining the flashlight inside the car. 
There was a conversation until Moore noticed that 
Wright was dropping capsules on the floor of the car. 
He placed Wright under arrest and found on the floor 
nine heroin capsules. Sometime during the conversation, 
either before or after appellant Wright dropped the cap- 
sules, Officer Moore asked him for his drivers license and 
ear registration, (Tr. 11-12, 14, 26-28, 61, 84; P.Tr. 
5-7). 

About one month after receiving testimony at the hear- 
ing of appellants’ motion to suppress evidence, the Hon- 
orable Oliver Gasch entered the following order: 


ment that the accused be observed violating the statute three times 
before a prosecution is initiated (M.Tr. 83). This was erroneous; 
for it is not the statute but a policy of the United States Attorney’s 
Office that requires three observations before prosecution under 
paragraphs (A) and (C) of the statute. A single observation 
under paragraph (B) suffices. 
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ORDERED that the motion be and the same hereby 
is denied without prejudice on the authority of Hollo- 
way v. United States, 112 U.S. App. D.C. 190, 301 
F.2d 514 (1962) and Jackson v. United States, 112 
U.S. App. D.C. 191, 301 F.2d 515 [cert. denied, 369 
U.S. 859] (1962). 


STATUTES INVOLVED 


Title 33, District of Columbia Code, Section 416a, pro- 
vides in pertinent part: 
* * * * 


(b) For the purpose of this section— 


(1) the term “vagrant” shall mean any per- 
son who is a narcotic drug user or who has been 
convicted of a narcotic offense in the District of 
Columbia or elsewhere and who— 


(A) having no lawful employment or 
visible means of support realized from a 
lawful occupation or source, is found min- 
gliag with others in public or loitering in 
any park or other public place and fails to 
give a good account of himself; or 

(B) is found in any place, abode, house, 
shed, dwelling, building, structure, vehicle, 
conveyance, or boat, in which any illicit 
narcotic drugs are kept, found, used, or dis- 
pensed; or 

(C) wanders about in public places at 
jate or unusual hours of the night, either 
alone or in the company of or association 
with a narcotic drug user or convicted nar- 
cotic law violator, and fails to give a good 
account of himself; or 

(D) is included within one of the classes 
of persons defined in paragraphs (1) 
through (9), inclusive, of section 22-3302; 


(2) the term “narcotic drug user” shall mean 
any person who takes or otherwise uses narcotic 
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drugs, except a person using such narcotic drug 
as a result of sickness or accident or injury, and 
to whom such narcotic drugs are being fur- 
nished, prescribed, or administered in good 
faith by a duly licensed physician in the course 
of his professional practice. 


* * * * 


(g) Any person convicted of being a vagrant un- 
der the provisions of this section shall be punished by 
fine of not more than $500 or imprisonment for not 
more than one year, or by both such fine and impris- 
onment. 

* * * * 


Title 21, United States Code, Section 174, provides in 
pertinent part: 


Whoever frauduently or knowingly imports or 
brings any narcotic drug into the United States or 
any territory under its control or jurisdiction, con- 
trary to law, or receives, conceals, buys, sells, or in 
any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law... shall be imprisoned not less than 
five or more than twenty years and, in addition, may 
be fined not more than $20,000. ... 

Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the sat- 
isfaction of the jury. 


Title 26, United States Code, Section 4704 (a), provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original 
stamped package; and the absence of appropriate 
taxpaid stamps from narcotic drugs shall be prime 
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facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


SUMMARY OF ARGUMENT 


I 


Appellants contend that they were the victims of an 
unlawful search while they were sitting in a parked car 
because a detective, standing in a public street, shined a 
flashlight through the car window and saw a bag of nar- 
cotics capsules in appellant Dorsey’s hand. However, no 
search occurred; for it is well established that it is not a 
search for a detective to use his eyes to observe, either by 
daylight or with the aid of artificial light, what is in 
plain view. 


II 


As for the testimony of the detective at trial that ap- 
pellant Wright was a narcotics user and a convicted nar- 


coties offender, appellants waived their rights to claim 
prejudice on appeal because the transcript of the trial 
shows that, over the resistance of the detective and in the 
face of two warnings from the court, they deliberately 
introduced that testimony into evidence. 


ARGUMENT 


I. Shining a flashlight through the window of an auto- 
mobile parked on a public street does not constitute 
a search. 


(Tr, 7-14, 17-19, 26-28, 39-45; M.Tr. 19-20, 51-64; 
P.Tr. 4-7). 

Contrary to appellants’ contentions that they were the 
victims of an unlawful search (Wright Br. 11-21; Dorsey 
Br. 9-16), no search occurred in this case. Officer Moore, 
the narcotics detective, walked up to the parked car in 
which appellants were sitting. It is undisputed that, be- 
fore anything was said or done, he shined his flashlight 
through the window and saw the bag of heroin capsules 
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in appellant Dorsey’s hand. Up to that point, there was 
neither arrest nor search. 

It is well established that it is not a search to use your 
eyes to look at an object in plain view. Therefore, if it 
had been daytime and if Officer Moore, standing on a 
public street, had merely looked into the car without us- 
ing a flashlight, there would have been no search.* Noth- 
ing was added by Officer Moore’s using a flashlight to aid 
his vision; for it is equally well established that using 
artificial light is not a search. The Supreme Court so 
held in the leading case of United States v. Lee, 274 U.S. 
559, 563 (1927), in which Mr. Justice Brandeis wrote: 


+E.g., Ker v. California, 374 U.S, 28, 48 (1963). 


5 Jennings V. United States, 101 U.S. App. D.C. 198, 247 F.2d 
784 (1957) (standing in hallway looking through open door into 
apartment); Fisher v. United States, 92 U.S. App. D.C. 247, 205 
F.2d 702, cert. denied, 346 U.S. 872 (1953) (standing in valet shop 
looking through open door into room in rear of shop); McDonald 
v. United States, 83 U.S. App. D.C. 96, 97, 166 F.2d 957, 958, re- 
versed on other grounds, 385 U.S, 451 (1948) (in hallway looking 
through transom into apartment) ; People v. Martin, 45 Cal.2d 755, 
290 P.2d 855 (1955) (Traynor, J.) (looking through window into 
house). See Price v. United States, 121 U.S. App. D.C. 62, 348 F.2d 
68, cert. denied, 382 U.S. 888 (1965) (instrumentalities and fruits 
of crime observed inside parked car) ; Goodwin v. United States, 121 
U.S. App. D.C. 9, 347 F.2d 798, cert. denied, 382 U.S. 920 (1965) 
(weapon seen inside car); Holloway v. United States, 112 U.S. 
App. D.C. 190, 301 F.2d 514 (1962) (narcotics capsules seen in- 
side car). 

Nothing to the contrary appears in the California cases in- 
volving spying through a hidden aperture into a restroom, for in 
those cases the court explicitly approved and distinguished “the 
settled rule” of its decision in People v. Martin, supra—that is to 
say, distinguished between looking through a window and through 
a secretly placed, tiny hole. Bielicki v. Superior Court, 57 Cal.2d 
602, 371 P.2d 288, 291 (1962); Britt v. Superior Court, 58 Cal.2d 
469, 374 P.2d 817 (1962). The question is discussed in detail in the 
recent case of Smayda v. United States, 352 F.2d 251 (9th Cir. 
1965), cert. denied, 382 U.S. 981 (1966), a restroom case in which 
the court declined to follow Bielicki and Britt and in which all 
three opinions, including the dissenting opinion, explicitly said that 
looking through the window of a parked car was not an unreason- 
able search (id. at 256, 258, 260). 
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Such use of a searchlight is comparable to the use 
of a marine glass or field glass. It is not prohibited 
by the Constitution.° 


Indeed, the plain view doctrine is often phrased as the 
broad hornbook principle that “It is well established that 
it is not a search to observe what is open and patent 
either in daylight or in artificial light” (emphasis sup- 
plied).7. Having seen the narcotics in plain view, Officer 
Moore had authority to seize it as contraband and to ar- 
rest the possessor—appellant Dorsey. 

As for appellant Wright, who was seated next to ap- 
pellant Dorsey and who engaged Officer Moore in conver- 
sation before dropping other heroin capsules on the floor 
of the automobile, Officer Moore did not expressly tell him 
that he was under arrest. Instead, Moore demanded his 
drivers license and automobile registration, either before 
or after the capsules began falling, but that Officer Moore 
had a right to do, or to take any other steps to restrain 
appellant Wright; for from the very beginning, from the 
instant he looked inside the car and saw narcotics in ap- 
pellant Dorsey’s hand, Officer Moore had probable cause 
to arrest appellant Wright as a narcotics user “found 


6 Accord, Smayda Vv. United States, supra note 5, at 258 (con- 
curring opinion); Chapman V. United States, 346 F.2d 383, 387 
(9th Cir.), cert. denied, 382 U.S. 909 (1965) (dictum); Petteway 
Vv. United States, 261 F.2d 53 (4th Cir. 1958) (shining flashlight in- 
side car) ; Haerr v. United States, 240 F.2d 533, 535 (5th Cir, 1957) 
(although guard at border crossing had power to search, no search 
ever occurred when he merely shined flashlight inside car) ; Safarik 
Vv. United States, 62 F.2d 892, 895 (8th Cir. 1933) (shining flash- 
light through window of chicken coop) ; Smith v. United States, 2 
F.2d 715 (4th Cir. 1924) (shining flashlight through open door of 
car). Compare Bell v. United States, 102 U.S. App. D.C. 383, 385, 
254 F.2d 82, 84, cert. denied, 358 U.S. 885 (1958), where this Court 
did not rule on the question. The eavesdropping cases relied on by 
appellants (Wright Br. 12-14; Dorsey Br. 9-12) plainly have no ap- 
plication since they require an actual physical intrusion into a con- 
stitutionally protected area. 


? Davis v. United States, 327 F.2d 301, 305 (9th Cir. 1964) ; 
Petteway Vv. United States, supra note 6, at 54; Accord, Fagundes 
v. United States, 340 F.2d 673, 676 (1st Cir. 1965). 
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- in any... vehicle... in which narcotic drugs are 
... found,” in violation of the narcotics vagrancy statute 
(83 D.C, Code § 416a(b) (1) (B)). See pp. 4-5, supra. 


II. Appellants cannot complain on appeal that they were 
prejudiced by testimony that they deliberately intro- 
duced into evidence at the trial. 


(Tr, 17-28, 37-38; M.Tr. 3-5, 51-52, 54-56, 62-63, 
78-79). 


Both appellants contend that they were prejudiced by 
the testimony at trial of Officer Moore that appellant 
Wright was a narcotics user and a convicted narcotics 
offender (Wright Br. 21-26; Dorsey Br. 19-20). The 
record in this case shows that appellants waived that con- 
tention at trial. 

Before trial Detective Somerville testified at the sup- 
pression hearing that the reason he and Officer Moore 
stopped their car to make a narcotics vagrancy observa- 
tion was that he recognized both appellants and knew 
that both were convicted narcotics offenders (M.Tr. 52, 
54-56, 62-63). Officer Moore was in the hospital with a 
broken neck and was unable to testify at the hearing; 
however, his account of the arrest was submitted to the 
court in the form of a prepared written statement that 
was called an affidavit but which was unsworn (M.Tr. 
8-5, 51). The record shows that counsel for appellants 
had a copy of the “affidavit” at the hearing (M.Tr, 4-5, 
78-79). Indeed, on one occasion counsel for appellant 
Dorsey even read a passage from the statement to the 
court (M.Tr. 79). In the “affidavit” Officer Moore said 
that at the time of arrest he had the following conversa- 
tion with appellant Wright (Wright Br. 6): 


“After Somerville arrested Dorsey, Wright in- 
quired of me, in a loud tone of voice, ‘What right do 
you have to shine the flashling into my car and look 
into it.’ I replied, ‘You are a known user of narcotic 
drugs and you are in company of a known convicted 
narcotics drug violator.” At this time, I observed 
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Wright dropping gelatin capsules containing a white 
powder to the floor of the car on the driver’s side. I 
opened the door, removed Wright from the car and 
picked up the capsules. After advising Wright that 
he was under arrest, I asked him if he had his driv- 
er’s license and registration. After saying he did, 
he showed them to me.” (Emphasis supplied).* 


Armed with this information, counsel for appellant 
Dorsey sat back mute at the trial while counsel for ap- 
pellant Wright conducted the following cross-examination 
of Officer Moore: 


Q I said, I believe, and I ask you to repeat, you 
said the driver was Wright, and you said in your 
testimony that you recognized him prior to the time 
you stopped, I believe. Am I wrong in thinking that? 
When did you first recognize the defendant Wright, 
the driver of the automobile, you saw? 

A When we pulled abreast with the car. 

Q Did you not identify him prior to that time? 

A No, sir, I did not. 


* * * * 


Q You did not recognize him until you pulled 
abreast; is that correct? 

A That is correct. 

Q Now, what was it about this automobile that 
you saw which attracted your attention? 


8 The “affidavit” is missing from the record on appeal. This is 
true even though it was submitted to the court (M.Tr. 51) and the 
order of December 10, 1965, denying the motion to suppress recited 
that the court had relied on “testimony in open Court and [had] 
considered the affidavit of one of the arresting officers, Detective 
Somerville’ (which clearly meant the Moore “affidavit” since 
Somerville never submitted any affidavits or statements). In these 
circumstances we think the record should be supplemented to in- 
clude a copy of the affidavit, the whereabouts of the original being 
unknown, but our view is not shared by all counsel. Rather than 
seeking an extension of time to file our brief pending the outcome 
of a motion to supplement the record, which would delay oral argu- 
ment of the case, we have relied on the quotation from the “affi- 
davit” in appellant Wright’s brief. 
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MR, EPSTEIN: May we approach the bench, 
Your Honor? 
THE COURT: He is the one that is going to 
do it. 
MR, LYLE: Shall I continue, Your Honor? 
THE COURT: Yes, but you are getting on dan- 
gerous ground, 


BY MR. LYLE: 


Q What was there about the automobile that at- 
tracted your attention? 

A Well, first of all, at this particular hour at 
night in this particular area— 

Q I submit, that is not responsive. I asked you 
what was it about the automobile that first attracted 
your attention? 

A Sir, I have to go through this to explain to 
you. 

Q Was—let me withdraw my question and try a 
different way. 

Did you observe any noise or confusion about this 
automobile? 

A No, sir. 

* * * * 

Now, with respect to the flashlight, you got out of 
the cruiser, as I understand, put your flashlight on, 
and then turned to the parked car; is that correct— 
faced it? 

A As I stepped out I was facing the car. 

Q Facing the car? 

A Right, sir. 


* * * * 


Q Mr. Moore, what was the first question or the 
first thing you said at that point? 

A The first thing I did, as I stepped out, as I 
said before, as I approached the car I was only about 
a step—I opened the door and I was right there. As 
I stepped out of the car to go to his car I turned 
the flashlight on. And as I directed the light into 
the car the first thing I saw in Dorsey’s hand was 
this cellophane bag containing this quantity of cap- 
sules containing this white powder. 
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Q I ask you again what was the first thing that 
you said, not what you saw? 

A First thing I said, I told my partner he had 
the stuff in his hand, because he was going around 
the rear ofthe car coming up on the passenger’s side. 

Q Are you quite sure that when you first turned 
to the car with the light that you did not at that 
time demand of the defendant Wright to see his driv- 
er’s license? 

A Not at that immediate time; no, sir. As I 
turned and directed the light in and I saw these 
capsules in his hand— 


* * = * 


Q What was the next thing that you said to the 
defendant Wright after having made the statement 
to you partner, Mr. Summerville? 

A After my partner recovered the stuff, the cap- 
sules, and ordered—asked Dorsey to get out of the 
ear, as I recall, that is when Wright asked me what 
right did I have to come over to his car and shine 
my flashlight in it. 

What answer did you make of that? 

A At that time I told him that I had approached 
his car after observing who he was, knowing— 

THE COURT: Wait a minute, Answer the ques- 
tion. Don’t be adding anything. 

THE WITNESS: Repeat it again, sir? 


BY MR. LYLE: 


Q I lost my train of thought, too. Would you 
read back my last question? 


(Last question read by the reporter.) 
BY MR. LYLE: 


Q What answer did you make to Wright after, 
as I understand it, he asked you what are you shin- 
ing the light in the car for, or words to that effect? 
What answer did you make? 

A That is when I told him why I stopped him, 
because of who he was. 
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THE COURT: Do you want this answer? 
MR. LYLE: Please. 
THE COURT: Go ahead. 


BY MR. LYLE: 


Q What was the next thing you said to him, the 
words you used, please? 

A When he asked me what right did I have to 
shine the light in the car? 

A Right. What answer did you make? 

A I told hin— 

Q The words you used. 

A That is what I am going to use. 

MR. EPSTEIN: May we approach the bench? 

THE COURT: No. I am not going to doit. He 
is asking for it and he will have to deal with it. I 
have done it twice and I am not going to do it the 
third time. Go ahead. 

THE WITNESS: He asked me, and I said, “Be- 
cause I know you. You are convicted of a narcotic 
offense and you use narcotics, and this gives me the 


reason, the right to check you to make vagrancy ob- 
servation on you, and for this reason after observing 
and realizing who you were, that is why I shined the 
light in the car.” 


(Tr. 18-20, 22-26; Emphasis supplied). 
The next morning, trial counsel for appellant Wright 
asked the trial court to declare a mistrial on its own 
motion (Tr. 38).° 

The excerpts from the transcript appearing above show 
that trial counsel for appellants knew exactly what they 
were doing and deliberately introduced into evidence the 
testimony that appellants challenge on appeal. To be 
sure, counsel for appellant Dorsey did not participate in 
the cross-examination, but it was plain to everyone in the 
courtroom what was happening—even to Officer Moore, 


° The only reason occurring to us for framing the mistrial motion 
in this unusual fashion—asking the court to declare the mistrial 
sua sponte instead of on motion of appellants—would be to pre- 
serve a double jeopardy objection in the event of a retrial. 
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who was not a lawyer. Needless to say, appellant Dor- 
sey’s trial counsel was a lawyer, and he had read Officer 
Moore’s “affidavit.” Nevertheless, will full knowledge of 
what was taking place, he sat in silence and watched. 
If a waiver be “an intentional relinquishment or aban- 
donment of a known right or privilege,” one occurred 
in this case. 

There is no merit to appellants’ arguments that their 
trial counsel were justified in bringing out the challenged 
testimony at trial because Judge Gasch never disposed of 
the pre-trial suppression motion on the merits and be 
cause Judge Curran refused to reconsider the motion at 
trial (Wright Br. 28-25; Dorsey Br. 19-20). A reading 
of the cases cited in Judge Gasch’s order (Holloway v. 
United States, 112 U.S. App. D.C. 190, 301 F.2d 514 
(1962) ; Jackson v. United States, 112 U.S. App. D.C. 
191, 301 F.2d 515, cert. denied, 369 U.S. 859 (1962) ) 
shows that the motion to suppress was denied on the 
merits and that the “without prejudice” language in the 
order merely incorporated the settled law that a pre-trial 
ruling is never conclusive if new facts or circumstances 
appear later." In addition, appellants’ arguments fail 
to justify trial counsels’ eliciting the challenged testi- 
mony; for not only were Officer Moore’s remarks about 
drug addiction and prior convictions in the post-arrest 
conversation with appellant Wright irrelevant to the le 
gality of the arrest, but also if appellants disagreed with 
Judge Curran’s ruling, their remedy was to appeal it, not 
disregard it. 

Finally, appellants argue that they were prejudiced be- 
cause they contemplated that Officer Moore would testify 
at trial that Wright was a narcotics user and Dorsey a 
convicted narcotics offender, but that Officer Moore sur- 
prised them and said that Wright was both a user and 


2° Johnson v. Zerbst, 304 U.S. 458, 464 (1938). 


*% Rouse V. United States, —— U.S. App. D.C. ——, 359 F.2d 
1014 (1966); Anderson v. United States, 122 U.S. App. D.C. 277, 
352 F.2d 945 (1965). 
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an offender without mentioning Dorsey. We understand 
the argument but we are unable to find the prejudice. 


CONCLUSION 


THEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q, NEBEKER, 
THEODORE WIESEMAN, 
Assistant United States Attorneys. 
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JURISDICTIONAL STATEMENT 


This court has jurisdiction under the Act of October 31, 


1955, C. 655, 65 Stat. 726, as amended, Title 18, Section 1291, 
of the appeal from the judgment of the United States District 
Court for the District of Columbia which had jurisdiction of this 
criminal cause under the Act of December 23, 1963, C. 5, 77 Stat. 


482, 11 D. C. Code 521 (Supp. 1966). 


An indictment was lodged against the appellant on August 


16, 1966, to which he pleaded not guilty on September 3, 1966. 


The United States District Court for the District of 
Columbia adjudged and committed appellant on February 25, 1966, 
after a verdict of guilty of violation of 26 U.S.C. 4704(a) 


and 21 U.S.C. 174 on January 19, 1966. 


STATEMENT OF CASE 


On July 12, 1965, at approximately 10:30 P.M., appellant 
was seated on the front passenger side of an automobile lawfully 
parked on the west side of 14th Street, N.W., south of "U" Street, 
N.W., in the District of Columbia. TR 8, 17, 18, TR=-M6, 7, 8, 29, 
37, 48, S5.* Naxt to appellant and seated behind the steering 
wheel was the co-defendant in the trial below, one Paul T. Wright, 
Jr. TR-M8, 38, 40. The interior of the car was darkened so that 
cruising cars might make out the faces of the occupants only by 
pulling directly abreast of the car. TR-MS51. The occupants were 
talking in normal tones of voice and were not in any way comporting 
themselves in a manner inconsistent with the maintenance of the 


peace. TR-M8, 9, 16, 30-31, 39, 


* TR = Transcript of trial 
TR-M = Transcript of motion to suppress 
TR-PH = Transcript of Preliminary Hearing 


A police car cruising in the vicinity driven by Detective 
Sommerville with Detective Moore as a passenger stopped abreast of 
the automobile in which appellants were seated. TR-56. Both police- 
men recognized both defendants at that time (although Detective Moore 
in his affidavit refers to Theodore Dorsey, th2 brother of the 


appellant) TR-25-26. TR-M-55. 


What happened thereafter is the subject of much confusion, 
controversy and dispute. Unfortunately, a complete hearing on 
appellants motion to suppress was never held so that we can only 
piece together what happened from the transcript of the preliminary 
hearing and the transcript of the motion to suppress. TR--phs, 7; 


8; TR-26, and TR-M9, 48, 58. 


Resolving the conflicts in the testimony of the police 
as they have attempted to do, it would appear that after recognizing 
the appellants, Detective Moore got out from the passenger side of 
his vehicle and beamed his flashlight into the automobile in which 
appellants were seated and by virtue of that ray of light was able 
to discover narcotics in the possession of the appellant. TR-M64, 


TR-PH 7, 8, TR 8, 10. 


The court, hearing the motion to suppress prior to the 


trial, without the benefit of Officer Moore's testimony and without 


the benefit of having the same subjected to cross-examination, and 


before Officer Moore's testimony at the preliminary hearing had 
been transcribed, denied the motion to suppress without prejudice. 


This, despite counsel's protestations for a complete hearing TR-37. 


It made no finding of fact, but gave as its authorities 


Holloway v. United States 301 F2d 514 and Jackson v. United States 


301 F2d 515 so we can assume that the court based its ruling on a 
finding of fact that the Officers arrested the occupants with the 
knowledge that they’ knew the driver did not have a valid license 
and that incident to said arrest they searched the automobile! 


TR-M69, 70. 


Be that as it may, a complete hearing, although requested 


by counsel, was never held. TR-37. 


At the trial, in order to develop his motion to suppress, 
counsel for appellant Wright was forced to chance a question as 
to what Detective Moore said to appellant Wright. This elicited 
the damaging statement that Wright was a known narcotics offender. 


TR-26. 


This was damaging to the appellant Dorsey who did not 
take the stand in his defense and who certainly would have moved 
for a severance had:he known the court was going to allow that 


evidence. 


Thereafter, on January 19, 1966, the appellant Wright 
moved for a mistrial complaining of surprise, based on the conflict- 
ing testimony given by Detective Moore at the preliminary hearing. 
The motion for a mistrial was denied and the case proceeded to 


trial. TR-38. 


At the trial, neither appellant Dorsey nor appellant 
Wright took the stand so that timely motions to suppress and for 
judgments of acquittal based thereon did not have the benefit of 
a complete hearing. TR-87-99. 


It should be noted that appellant Wright, appellant Dorsey 
and witness Avent testified that the police were performing a 
check on driver's licenses and registrations and they proceeded 
by (1) shining the light in the car, (2) asking for license and 
registration, (3) receiving the license, and finally (4) niticine 
narcotics. TR-96, TR-M25, 26. TR-M43, 44, 48, 49. There are no 
contradictions on the part of these witnesses. 

The only contradictions or confusions arise in police 
testimony. Taken at best, they have "squared their stories" but 


are hopelessly confused on the correct sequence of events. TR- PH 


6-7, TR=26, 27, 28, 46, 57, 58. 


There is no controversy regarding the light being intro- 


duced into the automobile first. And appellant will argue for a 


reversal on that ground. 


Additionally, appellant will argue for a reversal on the 
grounds he was prejudiced by the surprise remark concerning appellant 


Wright's contéction. 


In the alternative, if that relief be denied, appellant 
will argue that this Court should reverse and remand with instructions 
to hold a complete hearing and to set aside the judgment if'at the 


hearing a finding of fact is made that the police discovered the 


evidence while engaged in an automobile spot check ruse while really 


being concerned about finding narcotics. Such a finding of fact 


may very well be made, considering the statements of the Officers 
and the times they had checked appellants for licenses, registrations 
before and never followed through with the Department of Motor 


Vehicles. TR-M-62, 72, 73. 


STATUTES AND RULES INVOLVED 


UNITED STATES CONSTITUTION 


U. S. CONSTITUTION, Amendment IV . 


U. S. CONSTITUTION, Amendment V 


STATUTES 


Act of October 3, 1955, c. 655, 65 Stat. 726, as amended, 


Title 18, Section 1291. 5. 2 6s ce we 


Act of December 23, 1963, C. 5, 77 Stat. 482, 


Code 521, (Supp. 1966) 
Bb USC. SORTA) 2 we 
22.0.S.0, 174 


D. C. Code 33-416(a)(c) . .- 
4pc.cope 136 
4op.c.cove 5d &) 


RULE 14, F.R. Crime Proc. 


STATEMENT OF POINTS 


THE BEAMING OF A FLASHLIGHT BY THE POLICE INTO THE DARKENED 
INTERIOR OF A LAWFULLY PARKED AUTOMOBILE WITHOUT A SEARCH WARRANT , 
OR AN ARREST WARRANT FOR THE OCCUPANTS OF SAID AUTOMOBILE, AND 
WITHOUT REASONABLE GROUNDS OR PROBABLE CAUSE FOR A FELONY ARREST, 
AND WITHOUT OBSERVING THE COMMISSION OF A MISDEMEANOR was 
UNCONSTITUTIONAL, AND THE SEIZED EVIDENCE OBTAINED THEREBY 


WAS PROPERLY TO BE EXCLUDED AT THE TRIAL OF APPELLANTS. 


THE QUESTION OF WHETHER THE POLICE WERE PERPETRATING A M.V. CHECK 
AS A RUSE TO SEARCH THE AUTOMOBILE IN WHICH APPELLANT WAS A 
PASSENGER HAS NOT BEEN RESOLVED AND THE SAME SHOULD BE REMANDED 


TO THE DISTRICT COURT FOR A FINDING OF FACT AND A RULING THAT 


THE EVIDENCE BE SUPPRESSED SHOULD BE MADE IF THAT QUESTION BE 


RESOLVED IN THE 4FFIRMATIVE. 


THE APPELLANT WAS DENIED A FAIR TRIAL WHEN THE COURT ALLOWED 
A GOVERNMENT WITNESS TO TESTIFY AS TO A SIMILAR PRIOR OFFENSE 
BY APPELLANTS CO-DEFENDANT WHEN APPELLANT HAD ACQUIESCED TOA 
JOINT TRIAL WITHOUT KNOWLEDGE THAT THIS EVIDENCE WOULD BE 


INTRODUCED AND ALLOWED. 


When the police beamed their flashlight into the darkened 
interior of the automobile in which appellant was a lawful document, 
they invaded his privacy and physically intruded for purposes of 
search into a constitutionally protected area. They had no search 
warrant. They had no arrest warrant. They did not have probable 
cause to make a felony arrest. They did not see the commission of 
a misdemeanor. THEY SEARCHED FIRST, ARRESTED LATER. Lee v. United 
States 232 F 2d 354, Rios v. United States 364 U. S. 253, INTO A 
CONSTITUTIONALLY PROTECTED AREA, Preston v. United States 37€ U. S. 
364, BY MEANS OF A PHYSICAL INTRUSION, thias. United States 


365 U. S. 505. 
II. 


Although the police have a right to "detain® to make 
routine motor vehicle checks on licenses and registrations, that 
detention is a mere ruse for a search for something else it amounts 


to an arrest without probable cause Bowling v. United States 550 


F 2d 1002, Rios v. United States 364 U. S. 253 and in, any event, 


paid? 
evidence obtained through such a ruse is g@wenissible Robertson v. 


State 184 Tenn. 277, 198 S. W. 2d 633, Lipton v. United States 348 

F 2d S9, 594, Taglavore v. United States 29, F 2d 262, Mincy v. 
District of Columbia, and in view of the fact that their Wfere marked 
discrepancies in the sequence of events and search mission as related 


by th police and no opportunity to cross-examine one of the policemen 


on the original motion to suppreee while the narratives of all of 
the defendants and impartial witnesses were the same, a new ‘complete 
hearing should be had to "clear the air" Rouse v. United States 

359 F 2d 1014, Battle v. United States 120 App D. C. 221, 345 

F 2d 438, i.e., to determine whether the police were in the process 


of perpetrating their ruse and then saw the narcotics. 


he | 
If it is determined that the Baskeoes wete effected by 


means of the ruse, that evidence should be suppressed. 


IIr. 


The appellant was denied a fair trial when the court 
allowed a government witness to testify as to a similar prior 
offense by appellants co-defendant when appellant had acquiesced to 
a joint trial without knowledge that this evidence would be introduced 
and allowed, This evidence came in because counsel was foe, 


develop his motion to suppress during the course of the trial 
mere having had a full hearing, and was taken by surprise by the 


policeman's statement. There can be no doubt of prejudice here, 


Freeman v. United States 116 App D. C. 213, 322 F 2d 42¢. 
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ARGUMENT 


I. THE BEAMING OF A FLASHLIGHT BY THE POLICE INTO THE DARKENED 


INTERIOR OF A LAWFULLY PARKED AUTOMOBILE WITHOUT A SEARCH WARRANT, 
OR AN ARREST WARRANT FOR THE OCCUPANTS OF SAID AUTOMOBILE, AND 
WITHOUT REASONABLE GROUNDS OR PROBABLE CAUSE FOR A FELONY ARREST, 
AND WITHOUT OBSERVING THE COMMISSION OF A MISDEMEANOR WAS UN- 
CONSTITUTIONAL, AND THE SEIZED EVIDENCE OBTAINED THEREBY WAS 


PROPERLY TO BE EXCLUDED AT THE TRIAL OF APPELLANTS. 


In 1886, the case of Boyd v. United States 116 U. S. 616 
was decided, "a case that will be remembered as long as civil liberty 
lives in the United States." (Brandeis, J. Dissenting in Olmstead 
v. United States 277.U. S. 438). In that case the court held that 
the compulsory procedural discovery of an invoice and its subsequent 
admission inte evidence was unconstitutional. The Court ran the 
Fourth and Fifth amendments together and proclaimed the inviolate 


right of the human personality against undue government surveillance. 


The advent of Olmstead v. United States, supra, appears 
as a temporary retrogression from the broad principles enunciated 
in Boyd, supra. There the Court upheld wiretapping into telephone 
wires not physically on the defendant's premises. The Olmstead 
decision caused such widespread dissatisfaction that Congress, in 
effect, overruled it by enacting Section 605 of the Federal Communi- 


cations Act, which made wiretapping a federal crime. 


Thereafter, the Supreme Court was faced with other problems 


of 2lectronic spying devices. In Goldman v. United States 316 U. S. 


9 


129, they upheld the use of a detectophone in an adjoining room to 


receive sound emanating from defendants room. In On Lee v. United 
States 343 U. S. 747 and Lopez v. United States 373 U. S. 427 the 

court sustained the use of concealed recordings made with the officers 
consent when he was lawfully on the premises of a defendant voluntarily 


speaking to him but unaware that his conversation was being recorded. 


The electronic spying complained of in the instant case 
is the beaming of a flashlight into an automobile in which the 
appellant was a lawful occupant. It is for this reason that the 


permissible spying cases have been discussed. 


But the leading case applicable to the facts in the 
instant case is Silverman v. United States 365 U. S. 505. In that 
case, without having first secured a search warrant a federal officers 
using an electronic listening device known as a ttspike nike, were 
able to successfully eavesdrop from the permissible side of a party 
wall. The record showed that the "spike" was inserted several inches 
into the party wall until it hit a heating duct serving the! house 
occupied by the petitioners. The Court, distinguishing Goldman 
and On L2e, gave as its ratio decidendi the actual physical intrusion 
into a constitutionally protected area. Moreover, the court specifi- 


cally stated that the decision did not turn on the technicality of 


trespass under local law. 


It left no doubt that a physical intr@sion, however 
slight, is what will be prohibited, when it repeated the now famous 


Language of Boyd v. United States 116 U. S. 616, €35. "It may be 


10 


that it is the obnoxious thing in its mildest and least repulsive 


form; but illegitimate and unconstitutional practices get their 
first footing in that way, namely by silent approaches, and slight 


deviations from normal modes of procedure.” 


Moreover, in Clinton v. Virginia 377 U. S. 158, the 
Supreme Court followed Silverman, in a situation where the record 
in the trial below showed that the device had been stuck on the 
legitimate side of a\party wall by making a penetration or ing¢fusion 
similar to that which would have been made by a thumb tack. Clinton 
v. Virginia 130 S. E. 2d 437, 204 Va 275. In this manner has the 


Court deemed fit to beat a retreat from Goldman, supra. 


Thus, have we reached the stage where evidence obtained 
by the slightest penetration or intrusion into a constitutionally 


protected area will not be admissible. 


And along with this trend has come the expansion of the 
constitutionally protected area. A man lawfully using his friend's 
apartment in Jones v. United States 362 U. S. 257, a roomer in 
Chapman v., United States 365 U. S. 610 (landlord had right to let 
investigator in under common Law), and lawful occupants of a motor 
ear Preston v. United States 37¢ U. S. 364. In the Preston case 
the Court stated this protection in unequivocal terms. "Our cases 
make it clear that searches of motor cars must meet the test of 
reasonableness under the Fourth Amendment before evidence obtained as 


a result of such searches is admissible." It cited Carrol v. United 


States 267 U. S. 132 and Brinega v. United States 338 U. S. 160. 


Ne claim is made that the independent intervention of a magistrate 
is necessary, i.2., that a search warrant must be obtained. These 
cases are clear on that point. But a constitutionally protected 


area is involved, nonetheless. 


When the police beamed their flashlight into the darkened 
interior of the car where appellant was a lawful cecupant, they 
introduced into that automobile, into that constitutionally protected 
area, 2lectromagnetic energy, that is, they caused the flow of light 
waves (energy and matter), into that automobile, and this was an 
intrusion within the mandate of Silverman, supra. It is certainly 
no less an intrusion than the spiked mike hanging with the pressure 
of a thumb tack on the permissible side of a party wall which did 
not even constitute a trespass onto the property of the appellant 


) Lowe Rea nee 
therein by the Bmuse of the Commonwealth of Virginia. 


‘n only one case has the Supreme Court been LES en 


the problom ef iutrusion by searchlight and that is in an old pro- 
hibition case (1927) decided long before the refinements of Silver- 
man, supra, and Goldman, supra. United States v. Lee 274 U. S. 559. 
There the Court was quick to point out that the cases of Liquor were 
discovered sitting in plain view on the deck of the ship subjected 
to coast guard searchlights. It cited Hester v. United States 

265 U. S. 57, a case which said that the fields surrounding a house 


are not protected by the Fourth Amendment mandate. 


Appellant can find no controlling case law in the District 
of Columbia on the question of unlawful searches and seizures by 
means of the introduction of electromagnetic energy into a consti- 


tutionally protected area. 


Of course, pursuant to the common law rule, a search is 
always justified without a warrant when the police are making an 
arrest pursuant to a warrant, or for a misdemeanor they have seen 
committed or when they have reasonable grounds and probable cause 
to suspect the commission of a felony, and this Court has so stated 
as recently as August 27, 1965, Ford v. United States 357 F 2d 
$27. And the policejin the District of Columbia possess all of the 


common law powers of consiables 4D. C. Code 136. 


There is nothing in the record or the hearing of the motion 
to suppress to suggest any of the above reasons as the lawful motive 
of the search. At best, Officer Moore testified, TR-26, that he 
was making a vagrancy observation after having recognized one of the 
occupants of the car as a convicted narcotic offender. At best, 
Officer Summerville was indiscriminately, "checking people out". 


TR-46 (Q1-5 Cross-X). 


This Court, in Brown v. United States of America, No. 


19,160, decided July 26, 1966, in dicta, approved of the proposition 
that mere detention does not constitute an arrest and that the police 
may question a citizen even though such questioning may involve a 


momentary "detaining" and in Green 4. United States 104 U. S. App. 


D.C. 259 F 2d 180 also decided by this court it held that officers 
{ 
in the course or their investigations may ask questions before 


making an arrest. 


Bearing this in mind, the Court was quite correct in 
saying, TR-87, that the appellant was arrested when the officers 
saw the capsules. Up to that time, the police were merely making 
an investigation. This case is quite similar to Freeman v. United 
States 116 App. D. C. 213, 322 F 2d 426, decided by this court. In 
that case, the police questioned defendant, a narcotics arrestee 
when they saw him walking along the street with a known narcotics 
user. Their questioning elicited the needed evidence. In both 
cases the police lacked probable cause to arrest--even the narcotics 


vagrancy statute--D. C. Code 33--416 (a)(c) requires a finding of 


probable cause--for an arrest. Freeman could have walked away, 


theorized the court. He cooperated and so was convicted. In the 
instant case, no such theoretical choice was afforded the petitioner. 
While in a constitutionally protected area the police brazenly 
flashed a beam of light on him--an unlawful search--and then arrested 


hin. 


In Rios v. United States 364 U. S. 253, the Supreme 
Court of the United States was faced with a very similar case. At 
10 ofclock at night, the police observed a taxicab standing ina 
parking lot next to an apartment house at First and Flower Streets 
in Los Angeles. Like "14th & U" in the instant case, the neighbor- 


hood had a reputation for narcotics. The Officers saw the petitioner 


look up and down the street, walk across the lot and get into the 
‘taxicab. They followed the taxicab and eventually got out of their 
car and approached the taxicab. The court recognized the cab as 

a constitutionally protected area citing Brinegar, supra, and 
Carrol but stated that at the moment the police decided to alight 
from their car and approach the taxi no probable cause for an arrest 
existed. The record was unclear as to the sequence of events 
culminating in the seizure of the narcotics allegedly dropped to 


the floor by the defendant. 
The Court concluded: 


"If, therefore, the arrest occurred when the offic rs 


tock their positions at the doors of the #ixicab, then nothing that 


happened thereafter could mak: that arrest lawful or justify a 
search as its incident. Bft the government argues that the policemen 
approached the standing taxi only for the purpose of routine interro- 
gation and they had no intent to retain the petitioner beyond the 
momentary requirements of such a mission. If the petitioners 
thereafter voluntarily surrendered the package of narcotics to the 
officers view, a lawful arrest could then have been supported by 
their reasonable cause to believe that a felony was being committed 
in their presence. The validity of the search thus turns yn the 
marrow question of when the arrest occurred, and the answer to that 
question depends upon an evaluation of the conflicting testimony of 


those who were there that night.” 


This Court in Lee v. United States 232 F 2d 354, has also 
held that the deciding factor in deciding whether a search! without 
a warrant becomes lawful as incident to valid arrest depends on 


whether in fact, the arrest came before the search. 


There can be no doubt, upon a reading of the trial 
transcript and the motion to suppress that the arrest came after the 
search and judgment should be reversed on this ground. 

The only controversy is whether the police were also in 
the act of perpetrating a so-called routine D.M.V. check which was 


really a ruse to search the automobile and look for narcotics. 


And this brings appellant to his second point. 


II. THE QUESTION OF WHETHER THE POLICE WERE PERPETRATING A M.V. 


CHECK AS A RUSE TO SEARCH THE AUTOMOBILE IN WHICH APPELLANT.WAS A 
PASSENGER HAS NOT BEEN RESOLVED AND THE SAME SHOULD BE REMANDED TO 

THE DISTRICT COURT FOR A FINDING OF FACT AND A RULING THAT THE EVIDENCE 
BE SUPPRESSED SHOULD BE MADE IF THAT QUESTION BE RESOLVED IN THE 


AFFIRMATIVE. 


The Act of July 3, 1926, ¢c.739, 44 Stat. 813, 40 D. C. 
Code 501 (C) (1961) gives the police the right to make a routine 


check of drivers licenses and registrations. 


However, this may not be used as a ruse to search an 


automobile. Robertson v. State, 184 Tenn. 277, 198 S. W. 2nd 633 


(1947) is solid authority for this basic proposition. 


In Lipton v. United States, 348F 2d 591, 594, while up- 
holding a conviction for car theft where the evidence arose out of 
the stopping of an 18-year old boy with out of state license plates, 
the court stated: "This does not mean that a traffic officer right 
stop an automobile and ask to see the operator's license as a ruse 
in an intended search for evidence of some possible crime unrelated 


to possession of a driver's license." 


In Taglavore v. United States, 291 F 2nd 262, involving 


the issuance of an arrest warrant for a traffic crime, evidence 

was suppressed when it was determined that it was a ruse for a 
marcotics search. The court cited Boyd, supra: "It is the duty of 
the courts to b2 watchful for the constitutional rights of the citizen 


and against any stealthy encroachments thereon." 


Indeed, the cases fairly bristle with situations where 


arrests are uSed as shams for evidence searches. 


The right of a policemen to make routine checks on drivers 
licenses and registrations is a statutory one. It has no existence 
at common law. It 1s a great power and a great intrusion into our 
personal liberty which many of the American States and the District 
of Columbia have made as one necessary to protect our citizens from 
slaughter on the highway. Now, if our courts have been concerned 
about valid arrests being used as ruses for searches, then they, a 


fortiori, should be infinitely more concerned about the abuse of a 


power which rests upon the mere whim of a policeman -- the 


‘ routine motor vehicle check as a ruse for search. 


In Bowling v. United States, 550 F 2d 1002, a case involving 
a moving car, this court cited with approbation the holding in Rios, 
Supra (noting it as a "standing car case") that if the police approach 
the car "only for the purpose of a routine interrogation, and had 
no intention to detain the petitioner beyond the momentary require- 


ments of such a mission, it would not be an arrest.” 


In the instant case the police did not approach the car 
“only for the purpose of a routine investigation." They approached 
it with the ruse of a license registration check with the intention 
to detain the petitioner for as long as they could manage aiier that 


ruse while flashing their light inside the car. 


Under Rios, supra, that would amount to an arrest, without 
probably cause and the evidence seized thereby would have to’ be 


excluded. 


This Court recently held in Mincy v. District of Columbia, 


218 A, 2d 507, 508 that: "A routine spot check of a motorist to 
ascertain whether he has complied with the requirement of possession 
of a permit is neither unreasonable nor invalid provided such check 

is not used as a substitute for a search for evidence of some probable 


crime unrelated to possession of a drivers permit." 


In a recent case, this Court recently remanded for a new 


hearing on a motion to suppress so as to clear the confusion, 


Rouse v. United States, 359F 2d 1014, and appellant urges -t 


ao so in this case. 


In view of the fact that there were marked discrepancies 
in the sequence of events and nature of the search mission, as 
related by the police (all pointed out at length in my Statement 
of the Case), and no opportunity to cross-examine one of the policemen 


on the original motion to suppress, while the narratives of all the 


or 
witnesses and defendants on that score were the same, se new complete 


hearing to "clear the air" Battle v. United States 120 App D. C. 
pattse ve earted stats: 

221, 345 F 2d 438, i.e., to determine whether the police were in 

the process of perpetrating th2ir ruse and then saw the narcotics, 


is entirely justified. 


JII. THE APPELLANT WAS DENIED A FAIR TRIAL WHEN THE COURT ALLOWED 
A GOVERNMENT WITNESS TO TESTIFY AS TO A SIMILAR PRIOR OFFENSE 
BY APPELLANTS CO-DEFENDANT WHEN APPELLANT HAD ACQUIESCED TO 
A JOINT TRIAL WITHOUT KNOWLEDGE THAT THIS EVIDENCE WOULD BE 


INTRODUCED AND ALLOWED. 


In Freeman v. United States, supra, a narcotics conviction 
was overturned because evidence had been introduced that the defendant 
had been arrested for a narcotics offense. Here a conviction fora 


narcotics offense was received in evidence. 


Counsel had filed a pre-trial motion to suppress after a 


hearing in which one of the two policemen was absent. His motion was 


denied without prejudice. He requested a hearing on the motion to 

" suppress before the a aie a the trial and was denied. Thus, 
he was plac d into a position of having to develop his motion to 
suppress within the framework of the trial and in the presence of 
the jury because a trial judge is not bound by a pre-trial ruling 

on a motion to suppress "where new facts, new Light on the credi- 
tability of government witnesses or other matters appearing at 

trial cast reasonable doubt on the pre-trial ruling," Bagee =. United 
States, supra. The point is that appellant was entitled toa full 
hearing on the motion to suppress out of the presence of the Jury, 
Battle v. United States, 120 App., D. C. 221, 345 F 2d 438. This 
he had asked for and never received. Accordingly, surprise: damaging 


testimony was introduced into the record. 


There can be no doubt that the policeman-witness statement 
of the co-defendant's conviction materially prejudicatthe appellant, 
and there can be no doubt that if counsel knew the court would allow 


this, he would have made his motion under Rule 14 for a severance. 


CONCLUSION 


Because of the arguments propounded in this brief, the 


judgment should be reversed and remanded for a new trial. However, 


if the Court does not believe, the record shows an unreasonable 


search as explained in my first argument and does not believe 


evidence of appellants co-defendants' conviction was prejudicial, 


then it should remand for the purpose of a fresh hearing on the motion 


to suppress to determine whether the evidence was seized during a 


M.V. check ruse. 
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SUMMARY _OF ARGUMENT 


Evidence obtained by the police shining a flashlight into 
a lawfully parked car in which there are occupants, when the 
police have no legal grounds for a search, constitutes an unrea- 


sonable search and the evidence should be suppressed. 


Moreover, when the police do this while feigning a check on 
licenses and registrations as a ruse, the evidence so obtained, 
whether it is called the product of a "search" or no, is inad- 


missible, as having been obtained pursuant to such a ruse. The 


conclusion that this occurred in the instant case is inescapable. 


Where evidence is unintentionally admitted early in a trial 
_that one of the co-defendants is a user OT is convicted of a 
narcolics offense, then simple justice and fairness requires the 


declaration of a mistrial. 


ARGUMENT 
I. SHINING A FLASHLIGHT THROUGH THE WINDOW OF AN AUTOMOBILE 
PARKED ON A PUBLIC STREET, TO OBSERVE WHAT CANNOT BE OB- 


SERVED, WITHOUT THE AID OF A FLASHLIGHT, CONSTITUTES A 
SEARCH. 


Assuming, arguendo, as the Government does, in the first 
paragraph of its argument, that up until the flashlight was pound 
into the automobile in which appellant was seated, there was no 
search or arrest, the questions arise: (1) was that beaming a 


search, and (2) was that search lawful. 


Appellant concedes the point made by the Government that 

and ae, 
if it had been daytime/the police had looked into the automobile 
to see what was then and there to be seen, there would have been 


no search. 


The two sentences preceding the quotation taken by the 


‘Government from the case of United States v. Lee, 274, U.S. 559,563 
(1927) are particularly telling and make that case totally inap- 
plicable to the facts of this case. 
"The testimony of the boatswain shows that he used a senveks 
light. It is not shown that there was any exploration below 
decks or under hatches. For aught that appears; the cases 
of liquor were on deck and, like the defendants, were ies 


covered before the motor boat was boarded." — 


When persons place objects on deck a ship at sea, they know- 


ingly hold the same out for observation by the moving lights out on 


the sea that customiand usage from time immemorial has considered 
oxiinary, usual and necessary to seafaring. Under such circumstances, 


beaming lights are not intrusions. 


In the instant case a totally enclosed motor vehicle was in- 


volved. Nothing was there to be viewed "on deck",and carefully 


trained light beams into the interior of that motor vehicle, unlike 


the use of searchlights at sea, constitute an intrusion. 


The Government cites many cases for the proposition that 
beaming a searchlight into an enclosed parked car at night does 


not constitute a search. None of the cases so hold! 


Petteway v. United States, 261 F2d 53 (4th Circuit, 1958) 
involves use of flashlight after defendant admitted guilt. Fagundes 
v. United States, 340 F2d 673 (1st Circuit, 1965) involves accidental 
viewing by a policeman of woman's handbag on front seat of car in 
daytime while policeman was engaged in lawful routine duty ofpre- 
paring car for removal by wrecter. Smayda v. United States, 352 
F2d 251, in which the concurring opinion is relied on, involves 
photographing of events without the beaming of lights. It is totally 
irrelevant. Haerr v. United States, 240 F2d 533, involves outright 
dicta. The peace officers had every right to search and this was 
conceded. The court could not give exhaustive consideration to the 


proposition involved directly on appeal in this case. Safarik vs. 


United States, 62 F2d 892, (8th Circuit, 1935) involved shining a 


flashlight through a chicken coop window. A chicken coup is ade a 
house or a car. Smith v. United States, 2 F2d 715 (4th Circuit) in- 
volved the beaming of a flashlight through the open door of.a éar 
which had just driven up to a premises the peace officers had noted 


was being used by people who had been drinking and had whiskey (which 


acts were crimes under the applicable law). 


This court has never decided the issue of whether the beaming 
of a flashlight into a totally enclosed parked car is a search. In 
Bell v. United States, 102 U.S. app. D.C. it expressly refrained from 
deciding the issue of whether the beaming of a flashlight into: a car 


stopped on a city street was a search. 


The cases controlling on this issue are Silverman v. United 
! 
States 365 U.S. 505 and Clinton v. Virginia 377 U.S. 158. Any physi- 
cal intrusion, however slight, and even though it does not legally 
constitute a trespass, by which evidence is obtained through aid to 


the senses, not only constitues a search, but an unreasonable ‘search. 


In Clinton, the record in the trial below showed that the device had 


been stuck on the legitimate side of a party wall by an intrusion 


similar to that which would have been made by a thumb tack. Here, 
matter and energy actually was caused to invade into the constitu- 


tionally protected area. 


The Government does not contest the fact that search (the 


Government would call it a viewing) was made without a warrant, 


and not subsequent to a valid arrest. 


II. THE QUESTION OF WHETHER THE POLICE WERE PERPETRATING A M.V. 
CHECK AS A RUSE TO SEARCH THE AUTOMOBILE IN WHICH APPELLANT 
WAS A PASSENGER CAN ONLY BE RESOLVED IN THE AFFIRMATIVE, AND 
THE EVIDENCE SHOULD BE SUPPRESSED ON THIS GROUND, OR QUESTION 
SHOULD BE REMANDED TO THE DISTRICT COURT FOR A FINDING OF FACT, 
AND A RULING THAT THE EVIDENCE BE SUPPRESSED SHOULD THEN BE 
MADE IF THAT QUESTION BE RESOLVED IN THE AFFIRMATIVE. 

On the hearing of the Motion to Suppress, defendant Paul 

Wright testified as follows: 

Q. Now, tell the court what happened at that time. 

A. Well, Dorsey, the other two occupants of the car and myself, 
we were talking. While we were talking, police officers 
came to the car and asked me for my permit. I gave him 
my permit and then after I gave him my permit he asked me 
for my registration card (TR-M9). 

He further testified (TR-M 10-12, 20-21) that he had been 

stopped on other previous occasions and asked for his permit and 


registrations. When he could not display it, no disciplinary action 


was ever taken. 


The witness Avent, testifying at the Motion to Suppress (TR-M-38): 


Q. ....-Now, did there come a time when the police officers 
came to this automobile in which you were sitting? 


A. Yes. He came directly to the automobile. 
Q. I see. Now, did you hear any conversation between a police 
officer and the defendant Wright at the time the police of- 


ficer appeared. 


Yes. When he drove up he got out the car and he said. Do 
you have a license? Where are your license at? 


Did the officer have a flashlight at that time? 


Yes. He had a flashlight, shined the light on the inside 
of the car. 


On his side of the car. You mean on the driver's side. 


Yes. He shined the light on the inside. 


- Inside the car? 


- Yes. 
Did the defendant Wright produce a driver's license at 
the officers’ request? 


- Yes, sir. 


. Did the officer thereafter ask the defendant W right any 
other question? 


He asked him for his registration for his car. 


The defendant Albert Dorsey testified (TR-M48): 


Q. Mr. Dorsey, let me direct your attention to July 12, 1965, 
around the time of 10:30 at night. Please tell the court 
where you were at that particular time. 


I was sitting in the car in the 1900 block of Fourteenth Street. 


And what, if anything, transpired at that time? 

At that time Mr. Moore came over to the automobile, Rufus 
Moore, and asked the defendant for his driver's license. 
And after he asked him for his driver's license, he reached 
and gave him his driver's license, reached and gave him 
his driver's license, he took the flashlight and looked at 
the driver's license. After he looked at the driver's li- 
cense he asked for the registration card. And Mr. Wright 
asked me to reach in the glove compartment, so I reached 
in the glove compartment to get the registration card. 

Mr. Moore said that Dorsey had something in his hand. So 
at tht time Mr. Somerville was around the other side of 
the automobile. He forced open the doors and grabbed my 
hand. When he grabbed my hand, he -Ly forced out of my 
hand a cellaphane package. 


And on cross-examination of this witness (TR-50): 


Q. Did Officer Moore first come up and ask Wright for: his re- 
gistration card and driver's license? 


- Yes, he did. 
. And did Wright show him either one of those? 


He showed him the driver's license. 


Q. Did he show him the registration card? 


A. He asked me to reach in the glove compartment and get the 
registration, 


Officer Sommerville, testifying on the Motion to Suppress 
(TR-M62) declared that he never did anything to cause defendant 


Wright's license to be revoked. The testimony quoted below is 
q 


particularly telling - for should an ex-narcotic offender's license 
ever be taken away there would be no ruse to use to check them out! 


Q. With respect to your opinion of this man as an addict, 
did you ever ask the District of Columbia to revoke his 
driver's permit? That is, as a police officer? Did you 
file any official request on the part of the police de- 
partment that his license be revoked? 


I never filed an affidavit on any drug addict. We make up 
the addict forms and pass them to the Clerk and the Clerk 

is the one that does that. I have never made out any ap- 

plication for revocation of permit. 


After the incident where you asked him to produce his li- 
cense, wren he was the driver for Creel Brothers, did you 
thereafter process such forms as are necessary to be pro- 
cessed looking forward to the fact that the District might 
take away his license? 

A. No, sir. 


At the preliminary hearing (TR-PH 5-8), Officer Moore testified 


to the following sequence of events, unbelievable per se, which had 


it been repeated at the trial would have discredited his entire testi- 


mony: 
Light shined in car 
Defendant Dorsey discovered with narcotics 
Request for license and registration at about the same time 
observing defendant Wright allegedly dropping capsules to 


floor of car. 


Appellant contends this testimony is unbelievable per _se be- 
cause what narcotics officer with valid grounds for two narcotics 
arrests goes on to ask for licenses and registrations in lieu of 


making those two arrests? 


Now, at the trial (TR-H23), he said: 


Q. Are you quite sure that when you first turned to! the car 
with the light that you did not at that time demand of 
defendant Wright to see his driver's license? 


A. Not at that immediate time, no sir. As I turned and 
directed the light in and I saw the capsules in his hand. 


But it was Officer Sommerville wo outdid Officer Moore. In 


his attempt to place the motor vehicle ruse as far as possible in 
time and space from the narcotics arrest, he testified as follows: 
(TR-M 57,58) 


Q. Did you hear any conversation between Officer Moore and 
defendant Wright as you were ‘walking over to the cruiser? 


A. I don't recall hearing any conversation at all. 

Q. Were you present at any time vhen any questions was asked 
to the defendant Wright with -espect to his automobile 
license or registration card? 

If I recall correctly, it was about just before getting 
in the wagon Detective Moore was writing on his pad and 
he was then asking Wright if he had a permit, and if I 


recall correctly, Wright indicated that he did, had a 
valid permit. : z 


In view of the exact correspondence in the testimony of de- 
fendant Wright, defendant Dorsey and witness Avent as to the fact 
that the first communication involved asking for a license and re- 


gistration and shining a flashlight in the car, then receiving the 


license, and then noticing narcotics; 
and 
In view of the discrepancies in Officer Moore's testimony 
(TR-PH 5-8 vs. TR-H23, quoted herein) and the discrepancies between 
either of those two testimonies and that of Officer Sommerville 
(TR-H 57-58, quoted herein) who said that the license registration 
check didn't occur until the defendants were being caged in the 
wagon; 
and 
In view of the testimony of Officer Sommerville that the 
police approached the parked car to "check them out" (TR-H 46, 
TR-M 56) i.e. to make "narcotics observations" (TR-M 58), the only 
conclusion we can reach is that the two arresting officers habitually 


asked persons who were narcotics offenders for their licenses and re- 


gistrations, not for motor vehicle purposes (they were narcotics squad 


members), but as a ruse to momentarily detain said persons and to 
gather any evidence they could of narcotics offenses in the process. 


The record is clear that that is what happened here. 


The evidence should have been suppressed and should now be 
suppressed with a remand for a new trial, or, in the alternative, 
the case should be remanded to the trial court for a.new complete 
hearing, with a direction that should the court find that the evid- 
ence was obtained through a motor vehicle check ruse, it should be 


suppressed. 


The cases cited by appellant in his Brief are applicable to 


the facts of this case. Robertson v. State, !184Tenn. 277, 198, S.W. 


2d 633, Lipton v. United States, 348 F2d 591, 594, Taglavore v. 


United States, 29 F2d 262, and Mincy v. District of Columbia,} 218 
A2d 507, 508. 


When a policeman, backed with statutory authority to do so 
asks for your license and registration, you must comply. This 
situation is unlike the "detention" cases. There you may theoreti- 


cally elect to answer the question or walk away. 


Now, bearing in mind that the courts have consistently sup- 


pressed evidence obtained through use of legitimate court-granted 
as 

search or arrest warrant used/a ruse to gather other evidence, how 

much greater must they be alarmed over the prospect of granting ab- 


solute power to policemen at their whim, to observe the citizency 


and its actions by the motor vehicle check ruse! 


III THE APPELLANT WAS DENIED A FAIR TRIAL WHEN THE COURT ALLOWED 
A GOVERNMENT WITNESS TO TESTIFY AS TO A SIMILAR PRIOR OFFENSE 
BY APPELLANT'S CO-DEFENDANT WHEN APPELLANT HAD ACQUIESED TO A 
JOINT TRIAL WITHOUT KNOWLEDGE THAT THIS EVIDENCE WOULD BE IN- 
TRODUCED AND ALLOWED. 
The Government, in directing itself to this argument raised 
in Appellant's brief, rephrases the issue to state that Appellant 


deliberately introduced this evidence into trial. This is an in- 


tentional mistatement of the facts and the issue. 


At the preliminary hearing held on July 23, 1965, the followirg 


testimony was elicited from Officer Moore: 
Q. Prior to the time that this defendant (Wright) dropped the 
- capsules on the floor of the vehicle, was there any con~ 
versation between you and he? 

. As I recall, sir, after observing (this was a matter of 
seconds), I could have possibly asked him before I actually 
saw the capsules fall, for his driver's license or registr- 
ation of the vehicle. This was so closely related together 
that I couldn't say exactly whether it was before or approxi- 
mately the same time they wer2 falling. 


In addition to that conversation was there any additional 
conversation? 


A. Yes. Mr. Wright insisted that I had no right to shine the 
light in his eyes to bother him. 


MR, LAPHAM: I have nothing further. 


THs COMMISSIONER: Your witness, sir. 


This testimony was in direct contradiction to the testimony 
unintentionally elicited by counsel for Appellant Wright at the trial. 
The testimony that inadvertently came out was obviously the considered 
and studied effort of a peace officer freparing for trial and cognizant 


of the consciousness of our courts to unreasonable searchs. How un- 


realistic the words sound in the arrest situation and how perfect 
they sound in a record on appeal! Neither counsel had ever had an 
opportunity to cross-examine the witness prior to the trial. At 
worst, they asked a question, the answer to which they did not know, 
but could only surmise from the preliminary hearing transcript: 
Despite the dictums laid down for novice lawyers in the “how to" 
books; trial counsel do and must often ask such questions on ences 
examination. | 

The surprise answer was so patently damaging and unfair’ that 
it was arbitrary, capricious and unreasonable to refuse a mistrial 


at a trial barely begun: 


If counsel had been successful in eliciting the expected 
answers, then based on the argument most strenuously advanced in 
Argument II of this brief and totally ignored by the Government for 
fear of emphasizing its overwhelming validity, counsel might have 
been successful in obtaining a suppression order from the trial 
judge at the trial by respectfully asking permission to approach 
the bench and making proper argument right after the testimony. 

The Government, in the next to the last paragraph of its 
brief states that Appellant's remedy was to appeal from the trial 


judge's ruling. This is utter folly. Ata trial, an attorney's 
J + 


responsibility is to be heard on every relevant issue, and get all 


of the favorable evidence as possible. 


Otherwise, appeal courts will reward his procrastination by agreeing 


with him sustaining the trial court by claiming "harmless error." 


The reasonableness of counsel's position throughout and the 


heart of the argument that a mistrial should have been granted is 


contained in the following excerpt from the trial (TR-H 37). 


MR. LYLE: 


THE COUE.T: 


MR. LYLE: 


THE COUFT: 


(no jury present) 


Your honor, with respect to the testimony of. the 
police officer, Rufus Moore, we closed on Monday 
afternoon. 


At.the conference in your chambers, before this 

case came into court, I urged upon your honor and 
Mr. Altman urged upon your honor that the matter 
of a motion with respect probable cause and sup- 
pression of evidence be disposed of at that time. 


I believe that Mr. Epstein indicated that by rea-~ 
son of illness of Officer Moore he could only be 
present on Monday, and it was doubtful he could 
come back at any later time within a predictable 
future. 


Now, under the circumstances, and as the nature 

of the arrest goes to the probable cause of the 
arrest and goes to the motion, I found myself in 

a position of having to develop the reason for 

the arrest, which the officer gave, as I under- 
stand it, when the defendant asked him, "why are you 
shining the light in my eyes, why are you bothering 
me?" he answered,in effect, "because you are an ad- 
dict or user" something to that effect. 


Now, I believe your honor will agree that was quite 
prejudicial to the defendant. But I see no way .of 
trying the motion, establishing that. Either I have 
to give up the motion, or leave the arrest out, lest 
I prejudice the jury. 


What are you asking me to do. 


I am asking you at this time to declare a mistrial 
on your own motion. 


Denied. 


Regarding the last paragraph of the Government's brief, 
Appellant Dorsey contends that any and all references to con- 
victions and alleged prior usage of narcotics by either of the 
co-defendants would be inadmissible as against either defendant, 
and where caused to be admitted unintentionally be defendant's 


counsel, so prejudicial as to unequivocabby warrant the declara- 


tion of a mistrial. 


The wording of appellant's motion for a mistrial is of: no 
consequence. The court understood and considered it as a motion 
for a mistrial and denied it. 

"Tt has been pointed out that ‘courts indulge every rea- 
sonable presumption against waiver of fundamental constitutional 


rights and that we do not presume acquiescense in the loss of 


fundamental rights'". Johnson vs. Zerbst, 304 U.S. 458,464. - 


Upon a fair reading of the trial record, how can we presume 


see 
waiver. 


The obvious prejudice involved herein requires a new trial. 


CONCLUSION 
In view of the foregoing, the judgment should be reversed 
and the narcotics evidence suppressed or in the alternative, the 
case should be remanded for a new hearing or the motion to suppress 
with directions that a finding that the evidence was obtained through 
a motor vehicle check ruse result in a suppression order as to that 


evidence. 
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I certify that on the 7th day of December, 1966, I served a 
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the United States attorney for the District of Columbia by hand 


delivery at his offices in the District of Columbia and I served 
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his offices in the District of Columbia 
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NOW COMES the Petitioner, ALBERT D. DORSEY, by and eivoaok his 
| Court-appointed Attorney, Charles S. Vizzini, Esquire and respectfully 
moves and prays this Honorable Court for a rehearing en bane of this 
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UNREASONABLE SEARCH 


The Fourth Amendment to the Constitition of the United States, 


| speaks of unreasonable searches. What is "unreasonable” is a concept 
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| that has been carefully defined by Court decisions. To cite, United States 


{ 


v. Rabinowitz, 339 U.S. 56,60 (1950) and reiterate that the reasonableness | 


tof the conduct is the key consideration is to indulge ourselves ina 


| tautology. It is to the aforesaid Court decision that we must look. In 


v 
' view of our expanding knowledge of the physicalsciences the Court en banc 


{ ghould be allowed the benefit of thorough argument on the Silverman v. 

‘United States, 365 U.S. 505); Clinton v. United States, 377 U.S. 158 

‘Rationale, with the opportunity to present the findings of physical 
sciences on what occurs when light from a flashlight is beamed into the 


‘atmosphere. 


II 
MOTION TO SUPPRESS 


In the expanding trial practice, and especially with the passage of 


the Criminal Justice Act of 1964, Pre-Trial Motions have assumed and will 


|continue to assume a greater role in our criminal procedure. Half hearings} 


oe "denied without prejudice”, followed by the denial of a full 

\nearing on the date of trial are a form of "buck passing" which this Court 
i 
ishould not encourage. The question is of sufficient importance to warrant 


onorable Court. 


ARREST FOLLOWING MOTOR VEHICLE RUSE 


aie 


| 
thorough argument by counsel and a consideration of the problem by this | 


Granted arguendo, that "the conduct of the police in approaching 


the car was reasonable under the circumstances" (Footnote Page 7 of Opinion 


mployed as a substitute and evidence was eventually seized. The holdings 


lare crystal clear on the inadmissibility of the same, Mincy v. District of 


lan arrest by them would not have been. So, a motor vehicle ruse was 
| 
| 
| 


icolumbia 218 A 2d 507; Robertson v. State, 184 Tenn 277, 198 S.W. 633; 


ITaglavore v. United States, 291 F 2d 262. 
i Petitioner, Dorsey, heartily concurs in the independent arguments 
ipropounded in PetitionerWrights Petition for a Rehearing En Bane and in- 


lcorporates, endorses, and presses all of the same herein. He refrains 
jfrom reiteration out of respect for the excellent manner in which these 


have already been propounded. 


Respectfully submitted, 


leg 


Charles S. zini 

983 National Press Building 
D.c. 20004 

ME 8 - 5858 


ae 


CERTIFICATE OF GOOD FAITH 


I hereby certify that the foregoing petition is presented in good 


faith and not for the purpose of delay. 


Charles S. Vizzini 


CERTIFICATE OF SERVICE 


I hereby certify that on Monday, February 6, 1966, I hand-delivered 


a copy of the aforegoing Petition for a Rehearing En Bane and Motion For 


Leave to File a Petition for a Rehearing, En Banc, Time Having Expired 
on the United States Attorney for the District of Columbia, 'at the offices 
jof the U.S. Court House in Washington, D.C.y and mailed a sony of all of 
ithe same to S. White Rhyne, Jr., Esquire, at his office in the District 


of Columbia. 
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STATEMENT OF QUESTIONS PRESENTED 
The questions presented by this appeal are: 


1. whether the police act of shining a flashlight into the darkened 


interior of appellant's automobile, in which he was seated while legally 


parked on a city street at 11:00 p.m. with no visible violation of law and 
no breach of the peace, solely because the police were looking for evidence 
of crime and at a time when they had no probable cause to make anvarteds 
or search and no warrant, constituted an unreasonable search in violation 
of appellant's rights under the fourth amendment to the United States Con- 


stitution. 


2. whether the trial court erred in refusing to permit appellant's 
counsel, who had fileda motion to suppress, the opportunity in a pre-trial 
hearing out of the presence of the jury to examine the arresting policeman 
as to his version of the facts concerning the arrest, with the result that the 
policeman testified at trial for the first time, in the presence of the jury, 
that he had stated to appellant in connection with the arrest, "I know you. 
You are convicted of a narcotics offense," this information as to appellant's 
prior record not having been otherwise available to the jury at trial; and 
whether the court further erred in denying a request for a rnitntetal after 
this incriminating inadmissible information was elicited in the presence 


of the jury. 
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I. POLICE ACTION IN SHINING A FLASHLIGHT INTO 
THE DARKENED INTERIOR OF APPELLANT'S 
AUTOMOBILE, WITHOUT A WARRANT, WITHOUT 
PROBABLE CAUSE FOR ARREST OR SEARCH, AND 
WITHOUT INTENT OTHER THAN TO LOOK FOR 
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APPELLANT WAS PREJUDICED BY POLICE 
REFERENCE IN THE PRESENCE OF THE JURY 
TO HIS PRIOR CONVICTION OF A NARCOTICS 
OFFENSE 


CONCLUSION 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,130 


Paul Theodore WRIGHT, Jr., 


Vv. 


UNITED STATES of America, 
Appellee. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


An indictment was filed on August 16, 1965, in the United States Dis- 
trict Court for the District of Columbia, charging appellant with Ablation of 
the federal narcotics laws, Act of July 18, 1956, c. 629, 70 Stat. 570, 21 
U.S.C. § 174 (1964), and Act of August 16, 1954, as amended, c. 736, 68A 
Stat. 550, 26 U.S.C. § 4704 (1964). Jurisdiction was vested in the District 


Court by the Act of December 23, 1963, c. 5, 77 Stat. 482, 11 D.C. Code 


§ 521 (Supp. 1966). Appellant was tried by jury and found guilty as to both 


counts on January 19, 1966 (Tr. 138 *). Final judgment was entered by the 
District Court on February 28, 1966, on which date appellant filed in that 
court a timely application for leave to appeal without prepayment of costs, 
accompanied by an affidavit of poverty pursuant to 28 U.S.C. § 1915 (1964). 
On March 11, 1966, pursuant to rule 41(b) of this Court, appellant filed 
herein a petition for leave to appeal without prepayment of costs, accom- 
panied by the required affidavit, and on April 1, 1966, that petition was 
granted. Jurisdiction of this Court is invoked under the Act of June 25, 


1948, c. 646, 62 Stat. 929, as amended, 28 U.S.C. § 1291 (1964). 


STATEMENT OF THE CASE 


On July 12, 1965, at approximately 11:00 p.m. i appellant was 


seated behind the wheel of his automobile, which was legally parked at the 
west curb in the 1900 block of Fourteenth Street, N.W., in the District of 
Columbia (M-Tr. 6-7, 55; Tr. 7-8). Seated beside appellant in the front 
seat of the automobile was one Albert D. Dorsey, who later became a co- 
defendant in the criminal case which is the subject of this appeal, and whose 
appeal from conviction has been consolidated with this appeal (Order filed 
August 30, 1966, in Nos. 20,114 and 20,130). In the back seat of the auto- 


mobile were seated two other men (Tr. 8). 


Transcript of trial is cited throughout this brief as (Tr.). Transcript 
of pre-trial hearing on motion to suppress is cited as (M-Tr .). Tran- 
script of preliminary hearing is cited as (P-Tr .). 

** All conflicting versions of the facts are resolved, for purposes of this 
brief, according to the police testimony. 


2. 


A police car cruising south in the 1900 block of Fourteenth Street was 
passing appellant's parked car (Tr. 7-8, 21). The police car was driven 
by Detective Joseph Summerville of the Narcotics Squad, Metropdliran Police 
Department (Tr. 39). Seated beside him in the front seat of the police car 
was Private Rufus Moore of the Narcotics Squad, Metropolitan Police De- 


partment (Tr. 39). 


The police car stopped abreast of appellant's parked car (Tr. 21). At 
that time the police, who knew appellant and Mr. Dorsey as prior narcotics 
offenders (M-Tr.. 52-55), recognized them (Tr. 18-19, 21, 29) and Detec- 
tive Summerville said to Private Moore, "Let's check them out” (Tr. 46; 
M-Tr. 56). Appellant was turned and leaning somewhat toward Mr. Dorsey 

(Tr. 19), as if in conversation. The automobile was quietly parked at the 
curb and there was no noise or confusion or other breach of the peace (Tr. 


20-21). 


Private Moore jumped out of the passenger side of the police car, which 
placed him beside the driver's side of appellant's car and next to appellant, 
who was seated behind the wheel (Tr. 21-22, 29). Detective Summerville 
got out of the driver's side of the police car and circled behind the two cars 
toward the passenger side of appellant's car, where Mr. ee was sitting 
(Tr. 40, M-Tr. 56). It was dark (Tr. 29), and Private Moore had in hand a 


flashlight (Tr. 45). He turned it on as he got out of the police car and made 


a step toward appellant's car (Tr. 21-22). He directed the light into the car 


(Tr. 23, 29). 


The beam of light fell on a small cellophane bag in Mr. Dorsey's 
hand containing a number of gelatin capsules in which were white powder 
(Tr. 8, 10). Private Moore called to Detective Summerville that Mr. Dor- 
sey "had the stuff" (i.e. , narcotics) in his hand (Tr. 11, 41), and Detective 
Summerville reached in through the open window on the passenger side and 
seized the cellophane bag (Tr. 41). He was able to see it, according to his 


testimony, "with Detective Moore's light shining on the bag" (M-Tr. 64). 


At the time Detective Summerville was seizing the narcotics from 
Mr. Dorsey, appellant was complaining to Private Moore about shining the 
light into his car (Tr. 11). Private Moore observed that while he was talking 
he dropped a number of capsules onto the floor board of the car in front of 
his seat (Tr. 11). Private Moore ordered appellant out of the car and seized 
the capsules from the floor (Tr. 12). Both appellant and Mr. Dorsey were 
placed under arrest (Tr. 11-12). The capsules were later tested and found 


to contain narcotics (Tr. 61). 


Private Moore testified at preliminary hearing (at which appellant was 
represented by counsel other than his counsel at trial) as to the facts concern- 
ing the arrest. He was asked about conversation between himself and appel- 


lant at the time of the arrest. He said "Mr. Wright insisted I had no right to 


shine the light in his eyes or to bother him" and "I could have possjbly asked 


him before I actually saw the capsules fall, for his driver's license or regis- 
tration" (P-Tr . 7). He said nothing about any mention by him to appellant of 


the fact that appellant had a prior narcotics conviction, though he was first 


asked about "any conversation" and after his answer was given an oppor- 
tunity by a second question to relate "any additional conversation" (P-Tr. 
6-7). The transcript of the preliminary hearing was ordered prepared on 


the motion of appellant. (See order filed Jan. 7, 1966). 


Prior to trial, appellant filed a motion to suppress the use as evi- 
dence of the narcotics, alleging that the search violated his rights tages the 
fourth amendment to the United States Constitution (See motion filed Sept. 
23, 1965). A hearing was held on the motion, at which Detective Summer- 
ville testified. He stated that he did not recall hearing any conversation 
between Private Moore and appellant at the time of the arrest (M-Tr . 57) 
and that the conversation about a driver's permit had taken place at a later 
time, "just before they were getting in the wagon" (M-Tr. 58). He made 
no mention of any reference by Private Moore to appellant's prior narcotics 


conviction. 


Private Moore was unable to testify at the hearing because he was in 


the hospital with an injury (M-Tr. 3) unrelated to this case (Tr. 34-35). A 
signed but unsworn written statement of Private Moore was produced at the 
hearing but was not made a part of the record. It mentioned no reference 

by Private Moore at the time of the arrest to appellant's prior narcotics con- 
viction, although it did say that Private Moore had said to appellant at the 
time of the arrest that he was a “known user of narcotic drugs" and "in com- 
pany of a known convicted narcotics drug violator" (Emphasis ied) The 


applicable text of the statement, not a part of the record on appeal but pre- 


sented here solely in the interest of completeness as it pertains to what 
notice appellant had prior to trial of any reference to his criminal record 
which Private Moore might claim to have made at the time of arrest, is as 


follows: 


"After Summerville arrested Dorsey, Wright 
inquired of me, in a loud tone of voice, ‘What 
right do you have to shine the flashlight into my 
car and look into it.’ I replied, "You are a known 
user of narcotic drugs and you are in company of 
a known convicted narcotics drug violator.’ At 
this time, I observed Wright dropping gelatin 
capsules containing a white powder to the floor 
of the car on the driver's side. I opened the 
door, removed Wright from the car and picked 
up the capsules. After advising Wright that he 
was under arrest, I asked him if he had his 
driver's license and registration. After saying 
he did, he showed them to me." 


Appellant, Mr. Dorsey, one of the two passengers in the rear seat 
of appellant’s automobile,and a bystander, all testified at the hearing on the 
motion to suppress. None of them made any mention of a reference by Pri- 


vate Moore at the time of appellant's arrest to his criminal record (M-Tr. 


26, 34, 38, 42, 43, 48-49). 


The motion to suppress was taken under advisement by the court for 


more than a month, and finally denied "without prejudice." (See order filed 


Dec. 10, 1965.) Accordingly, appellant's counsel renewed the motion on 


the day of trial (before a different judge) and requested a pre-trial hearing 
out of the presence of the jury since Private Moore was then available to 


testify. This request took place in chambers and was iiot stenographically 


recorded, but a referencewas made to it in open court and appears in the 
transcript (Tr. 37). The court denied the request. Because of this ruling, 
the first opportunity appellant's trial counsel had to develop the alleged 


facts concerning appellant's arrest from the mouth of Private Moore, the 


arresting officer, was in the course of examination at trial in the presence 


of the jury. In the course of cross-examination, appellant's counsel asked 
Private Moore what he had said when appellant asked him why he was shining 
the light in his car. Private Moore responded, in the presence of the jury: 

"He asked me, and I said, "Because I know you. 

You are convicted of a narcotic offense and you 

use narcotics, and this gives me the reason, the 

right to check you to make a vagrancy observation 

on you, and for this reason after observing 

and realizing who you were, that is why I shined 

the light in the car" (Tr. 26) (Emphasis added). 

Appellant's counsel] asked the court to declare a mistrial because of 

this prejudicial statement, but the request was denied (Tr. 37-38). Appel- 
lant did not testify at trial and was therefore not subject to impeachment. 


The only way his prior criminal record was made known to the jury was 


through the testimony of Private Moore. 


Appellant objected at trial to the admission as evidence against him 
of the narcotics seized in the search of his automobile, but the objection was 
overruled (Tr. 84-85). At the close of evidence for the prosecution (Tr. 86) 
and again at the close of all evidence (Tr. 99), appellant moved for a judg- 


ment of acquittal. The court denied both motions (Tr. 85, 99). Following 


a jury verdict of guilty (Tr. 138), appellant was sentenced to five years im- 


prisonment (See judgment and commitment filed Feb. 25, 1966). 


CONSTITUTIONAL PROVISION AND STATUTES INVOLVED 


"The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unrea- 
sonable searches and seizures, shall not be vio- 
lated. . . .” U.S. Const. amend. IV. 


"Whoever fraudulently or knowingly ... receives. 
conceals, buys, sells, or in any manner facilitates 
the transportation, concealment, or sale of any 

. Narcotic drug ... knowing the same to have 
been imported or brought into the United States 
contrary to law ... shall be imprisoned not less 
than five nor more than twenty years.... 


"Whenever on trial for a violation of this section 
the defendant is shown to have or to have had pos- 
session of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains the possession to 
the satisfaction of the jury." Act of July 18, 1956, 
c. 629, 70 Stat. 570, 21 U.S.C. § 174 (1964). 


"It shall be unlawful for any person to purchase ... 
narcotic drugs except in the original stamped pack- 
age or from the original stamped package; and the 
absence of appropriate taxpaid stamps from nar- 
cotic drugs shall be prima facie evidence of a viola- 
tion of this subsection by the person in whose pos- 
session the same may be found." Act of August 16, 
1954, as amended, c. 736, 68A Stat. 550, 26 U.S.C. 
§ 4704(a) (1964). 


STATEMENT OF POINTS 


The points on which appellant intends to rely in this appeal are: 


1. The District Court erred in denying appellant's motion to sup- 
press and in overruling his objection to admission in evidence of narcotics 
which had been found by the police by shining a flashlight into the darkened 
interior of his automobile, in which he was seated while legally sateed ona 


city street at 11:00 p.m. with no visible violation of law and no breach of the 


peace, the search having been conducted solely because the police were look- 


ing for evidence of crime and at a time when they had no probable cause to 
make an arrest or search and no warrant. Since there was no evidence suf- 
ficient to support a conviction absent the illegally obtained narcotics, the 
District Court further erred in denying appellant's motions for judgment of 
acquittal at the conclusion of the evidence for the prosecution and again at 


the end of all the evidence. 


2. The District Court erred in refusing to permit appellant's trial 
counsel, who had filed a motion to suppress, the opportunity in a pre-trial 
hearing out of the presence of the jury to examine the arresting policeman 
as to his version of the facts concerning the arrest, with the result that the 
policeman testified at trial for the first time, in the presence of the jury, 
that he had stated to appellant in connection with the arrest, "I know you. 
You are convicted of a narcotic offense," this information as to appellant's 
prior record not having been otherwise available to the jury at trial. The 
District Court further erred in denying a request for a mistrial after this 


incriminating inadmissible information was elicited in the presence of the 


jury. 


SUMMARY OF ARGUMENT 


[. 


The police act of shining a flashlight into the darkened interior of ap- 
pellant’s automobile constituted an illegal search. It was both an invasion of 
appellant's privacy and a physical intrusion into a constitutionally protected 
area, and as such was unconstitutional under the doctrine of Silverman v. 


United States, 365 U.S. 505 (1961). 


The search cannot be justified on the basis of a warrant because there 


was no warrant. The search cannot be justified as based on probable cause 


‘ 


because prior to the search the police had only a suspicion_) that there might 
be narcotics in the car.. The only reason they had to suspect this, falling far 
short of probable cause, was that they knew that appellant and the man to whom 
he was talking in the car were prior narcotics offenders. The search cannot 
be justified as incident to an arrest because the arrest did not take place un- 
til later and it occurred then solely as a result of what was seen in the illegal 
search. However, if the arrest be deemed to have taken place at the time the 
police pulled their car abreast ofappellant’s parked car and jumped out and ap- 
proached both sides of appellant's car, then the arrest was illegal because it 
was not based on probable cause, there having been no visible illegality to 


form the basis for such an arrest. 


II 
Appellant, having filed a timely motion to suppress, was entitled to 


develop the arresting officer's version of the facts of the arrest at a pre-trial 


10. 


hearing out of the presence of the jury. Because he was denied this opportu- 
nity, he was forced to develop these facts by cross-examination of the ar- 
resting officer at trial in the presence of the jury. Asa result, the police- 
man then stated, for the first time, that he had at the time of the arrest 
made a reference to appellant's prior conviction of a narcotics offense. Ap- 
pellant was severely prejudiced by this statement before the jury; and, since 
there was no other way in which the jury might learn of his criminal record, 


he was entitled to a mistrial. 


ARGUMENT 


I. POLICE ACTION IN SHINING A FLASHLIGHT INTO THE DARKENED 
INTERIOR OF APPELLANT'S AUTOMOBILE, WITHOUT A WARRANT, 
WITHOUT PROBABLE CAUSE FOR ARREST OR SEARCH, AND 
WITHOUT INTENT OTHER THAN TO LOOK FOR EVIDENCE OF 
CRIME, CONSTITUTED AN UNCONSTITUTIONAL SEARCH | 


(With respect to Point 1, appellant desires the Court to 

read the following pages of the reporter's transcripts: 

P-Tr. 1-8, inclusive; M-Tr. 3-9, 25-59, 62-65, inclu- 

sive; Tr. 6-47, 61, 84-86, 99, 138, inclusive). 

This is more than a run-of-the-mill narcotics case. Though it arises 
in that squalid setting, it presents constitutional principles of far-reaching 
consequence and of vital importance to all free men. In the words of the late 


Mr. Justice Frankfurter, it is "not the first petty little case to put to the test 


respect for principles which the founders of this nation deemed essential for 


a free society." Davis v. United States, 328 U.S. 582, 594 (1946). 


The principle at issue is the sanctity of constitutionally protected 
areas against electronic intrusion. In this case it was the beam froma 
policeman’s flashlight. In a subsequent case it may be a ray of infrared 
light, a laser beam, or some other electronic or supersonic spying device. 
The constitutional right to privacy may not be measured in wavelengths. 
Intrusion by flashlight is not different in principle from intrusion by more 
sophisticated electronic devices. "It may be that it is the obnoxious thing 
in its mildest and least repulsive form; but illegitimate and unconstitutional 
practices get their first footing in that way, namely, by silent approaches 
and slight deviations from legal modes of procedure." Boyd v. United States, 
116 U.S. 616, 635 (1886), quoted in Silverman v. United States, 365 U.S. 
505, 512 (1961). 


The Silverman case dealt with an electronic listening device, ‘a 
"spike-mike" which penetrated a party wall and made contact with a heating 
duct running throughout the suspects’ house. The case established the prin- 
ciple that "actual intrusion into a constitutionally protected area" violates the 
fourth amendment, thereby distinguishing Goldman v. United States, 316 U.S. 
129 (1942), in which no violation was found in evesdropping by means of a 
"detectophone," which picked up and amplified sound waves originating on 
the other side of a partition wall but without intrusion into the constitutionally 


protected area. 


The Supreme Court has never decided the precise question of whether 


intrusion: into a constitutionally protected area by the output of an electronic 
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spying device violates the fourth amendment. An old prohibition case, 
United States v. Lee, 274 U.S. 559, 563 (1927), upheld the legality of the 
discovery of cases of liquor on board a motor boat by a Coast Guard search- 


light, saying: 


"The testimony of the boatswain shows that he 


on deck and, like the defendants, were discovered 
before the motor boat was boarded. Such use of a 
searchlight is comparable to the use of a marine 
glass or a field glass. It is not prohibited by the 
Constitution. Compare Hester v. United States, 
265 U.S. 57." (Emphasis added.) 


The opinion pointed out specifically that there was no exploration of 


the interior of the vessel. Had there been, the case would have been com- 
parable to the instant case in which the police flashlight searched the interior 
of appellant's car. In that event, the search would undoubtedly have been 
held unconstitutional. The opinion took pains to point out that, for aught 

that appeared, the cases of liquor which were discovered were sitting in 
plain view on the deck; and it cited Hester v. United States, a case which 
distinguished between the interior of a house, which is protected by the 


fourth amendment, and the fields surrounding the house, which are not. 


In one respect the Lee case was inconsistent with the doctrine of 
physical intrusion later developed by the Court in Goldman and Silverman. 
It stated that observation by searchlight is the same as the use of a marine 


glass or field glass. There is a difference, in that a marine glass or field 
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glass merely magnifies to the senses what lies in the constitutionally pro- 
tected area without in any way penetrating that area -- the visual equivalent 
of the audio detectophone in Goldman. A searchlight, on the other hand, in- 
troduces a physical change in the constitutionally protected area by the pene- 
tration of a beam of electromagnetic energy -- creating therein both light and 
heat. It is the visual equivalent of the audio spike mike in Silverman, and as 


such violates the fourth amendment.* 


It is well settled that the interior of an automobile is a constitutionally 
protected area. "Our cases make it clear that searches of motorcars must 
meet the test of reasonableness under the Fourth Amendment before evidence 


obtained as a result of such searches is admissible." Preston v. United 


States, 376 U.S. 364, 366 (1964). The test of reasonableness requires prob- 


able cause for the search of an automobile, as it does for the search of a 
house, although in the case of an automobile which may be quickly moved the 
independent intervention of a magistrate may be dispensed with. Carroll v. 


United States, 267 U.S. 132 (1925). 


* It should be noted that at least one member of the Supreme Court is im- 
patient with the physical intrustion test of Goldman-Silverman. See dis- 
sent of Mr. Justice Douglas in Silverman v. United States, 365 U.S. 505, 
512 (1961). He indicates that the concern should be solely with whether 
there was an invasion of privacy, regardless of whether accomplished by 
physical penetration. If this were the sole test, there could be no doubt 
that the search in the instant case was unconstitutional. Appellant's de- 
sire for privacy in the confines of his car was patent. He was in posses- 
sion of materials which he could hardly be thought to have wanted the 
police to see. His reaction to the police intrusion was an immediate and 
vigorous protest. In the words of the policeman, he "asked me what right 
did I have to come over to his car and shine my flashlight in it" (Tr. 24), 
and was "constantly insisting upon why I did this, or why I shined the light 
in the car" (Tr. 28). With these facts, it would be unthinkable to hold that 
there was no invasion of appellant's privacy, if that was the sole test. 
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Therefore, the question to be decided in this case is whether the in- 
trusion into the area of a ray of electromagnetic energy, making visible that 
which could not be seen without the physical change caused by this outside 
force, was the type of penetration which under the Silverman doctrine is im- 
permissible absent probable cause. This Court has once posed the question 
but not decided it. In Bell v. United States, 102 App. D.C. 383, 254 F.2d 82 
(1958), it upheld the legality of the search of an automobile which was stopped 
by the police after it was seen pulling away from a food store at 3:30 a.m. and 
driving two blocks without lights. The police requested the driver's permit 
and registration and, while asking questions about the documents, flicked a 
flashlight about the rear of the car where they found forty cartons of cigarettes. 
The Court stated: 

“Argument is presented on whether the flashing 

of the light was or was not an unreasonable search. 
We need not consider that question; if it was a 
search it was reasonable under the circumstances." 
Id. at 385, 254 F.2d at 84. 

The obvious distinction, of course, is that in the Bell case there was a 
valid reason for stopping the moving vehicle and for using the flashlight. The 
driver was violating the law by driving without lights. Having once stopped 
the car for this valid purpose, the police officer was justified in using his 
flashlight for his own protection. Id. at 384-85, 254 F.2d at 83-84. In the 


instant case, however, the police had no valid purpose for confronting appel- 


lant, or for shining a light into his automobile, other than the purpose to 
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search for evidence of crime which they suspected might be in the car but as 


to which they had no probable cause. 


Two possible justifications for the intrusion into appellant's privacy 
may be asserted. First, it may be claimed that use of the flashlight was 
justified as incident to a routine check of appellant's driver's license and 
registration, which the police have a right to make at any time. See Act of 
July 3, 1926, c. 739, 44 Stat. 813, 40 D.C. Code § 301(c) (1961). However, 
the courts have excluded evidence found by the police in connection with ex- 
amination of a driver's license where it appeared that the request for the 
license was a subterfuge for prying into the contents of the automobile. 
Robertson v. State, 184 Tenn,277, 198 S.W.2d 633 (1947). Cf. Bowling v. 


United States, 122 App. D.C. 25, 350 F.2d 1002 (1965). The recent case 


of Lipton v. United States, 348 F.2d 591, 594 (9th Cir. 1965), recognized 


the right of traffic policemen to stop drivers for the purpose of checking 

their permits, but stated: “This does not mean that a traffic officer might 
stop an automobile and ask to see the operator's license as a ruse in an in- 
tended search for evidence of some possible crime unrelated to possession 
of a driver’s license." Our own District of Columbia Court of Appeals has 


just this year said the same thing: 


"A routine spot check of a motorist to ascertain 
if he has complied with the requirement of posses- 
sion ofa permit is neither unreasonable nor invalid, 
provided such check is not used as a substitute for 
a search for evidence of some 

a permit." Mincy 
v. District of Columbia, 218 A.2d 507, 508 (D.C. 
App. 1966) (Emphasis added). 
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It is almost too clear for argument that the real reason the police 
shined their light into appellant’s car was not to check his driver's license. 
They were officers of the narcotics squad (Tr. 7, 39) cruising in an area of 
high narcotics activity (M-Tr. 59). They stopped their car when they recog- 
nized appellant and Mr. Dorsey as prior narcotics offenders (M-Tr . 52-56). 
They moved quickly to approach appellant's car from both sides (M-Tr . 56) 
and one called to the other that Dorsey "had the stuff" (Tr. 11). This was 
clearly a search for narcotics, not a routine inspection of a diiver's license. 
Private Moore was not even sure at what point he asked for the license. He 
testified at preliminary hearing that he "could have possibly asked him be- 
fore I actually saw the capsules fall" (P-Tr. 7), but at trial he testified that 
"as he continued to rave about me shining the light, then I asked him for his 
driver's license and registration, and he produced them" (Tr. 26). A still 
different version appears in his unsworn statement where he said "| opened 
the door, removed Wright from the car and picked up the capsules. After 
advising Wright that he was under arrest, I asked him if he had his driver’s 
license and registration" (supra, p. 6). Detective Summerville testified, "If 


I recall correctly, it was just before they were getting in the wagon Detective 


Moore was writing on his pad and he was then asking Wright if he had a per- 


mit" (M-Tr. 58). 


The second possible justification which may be asserted for the in- 
trusion into appellant's privacy is that it was a permissible "observation" 


under the narcotics vagrancy act. Act of July 24, 1956, c. 676, 70 Stat. 


620, 33 D.C. Code § 416a (1961). This was the reason for the search given 
by Private Moore when he testified at trial. He said that when appellant com- 
plained about having the light shined in his car, he told him: "You are con- 
victed of a narcotic offense and you use narcotics, and this gives me the rea- 
son, the right to check you to make vagrancy observation on you, and for 
this reason after observing and realizing who you were, that is why I shined 


the light in the car (Tr. 26)." 


The narcotics vagrancy act does not by its terms refer to or permit 
an "observation." To the extent that it might be construed to authorize, as 
an "observation," a search which contravenes the fourth amendment, it would 
have to be declared unconstitutional. The narcotics vagrancy act cannot leg- 
islatively repeal, or even infringe, the constitutional right to privacy bestowed 
by the fourth amendment. Cases like Green v. United States, 104 App. D.C. 
23, 24, 259 F.2d 180, 181 (1958), and Freeman v. United States, 116 App. 
D.C. 213, 214, 322 F.2d 426, 427 (1963), are therefore distinguishable on 
the ground that the pre-arrest interrogations which they apparently sanctioned 
took place on the street, which meant that it was not necessary to invade a 


constitutionally protected area (such as an automobile) in order to make the 


investigation. Moreover, since Escobedo v. Illinois, 378 U.S. 478 (1964), 


and Miranda vy. Arizona, 384 U.S. 436 (1966), the constitutionality of any 
such interrogation is questionable on the additional ground that it takes place 


after the police have focused their investigation on the suspect and without a 


waiver of his constitutional right to counsel. See Hagan v. United States, 


No. 19,623, D.C. Cir., June 28, 1966, slipsheet p. 3. 


The narcotics vagrancy act does create a criminal offense, and one 
for which an arrest may be made on probable cause. See subsection (c) of 
the act. Therefore, it is necessary to inquire whether at the time the police 
approached appellant's automobile and before they turned the beam of the 
flashlight into the automobile, they had probable cause to arrest appellant 
under the narcotics vagrancy act, whether they had in fact made such arrest, 
and whether they could, therefore, justify their search as incident to that 


arrest. 


All the police knew at that point was that appellant was a narcotics 
user and had been convicted of a narcotics offense. He was not found “mingl- 
ing with others in public" or "loitering" in a "public place." To the contrary, 
he was seated behind the wheel of his own private automobile parked where 
he had a right to be. Though there were narcotic drugs in the car, the police 
had no knowledge of that fact and hence it could not contribute to probable 
cause. It was 11:00 p.m., just a few hours after dark on a summer evening, 
not a "late or unusual hour." Indeed, if appellant was subject to arrest at the 
point when the police approached the car and before they had turned on their 
flashlight, then the only way he could ever be secure against arrest would be 


to stay entirely out of sight of the police. 


There can be no doubt that the police themselves did not consider that 


the arrest took place at the point when they approached the car. Detective 
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Summerville testified that he placed Mr. Dorsey under arrest after he saw 
and seized the cellophane bag containing white capsules (Tr. 41). Private 
Moore testified that he placed appellant underarrest after recovering the 
capsules which he had dropped on the floorboard of the car (Tr. 12). The 
District Court ruled that the arrests were made after the police saw the 
capsules (Tr. 87). A search which precedes an arrest may not be justified 
as incident to that arrest. Lee yv. United States, 98 App. D.C. 97, 98, 232 


F.2d 354, 355 (1956). 


However, if the arrest be held to have occurred before the search, 
and if the broad language of the narcotics vagrancy statute be so lbosely 
construed as to provide probable cause for that arrest, then appellant has 
no hesitancy in charging that the statute thus construed is unconstitutional. 
See Wilson v. United States, 212 A.2d 805 (D.C. App. 1965), reversed with- 


out deciding constitutional issue, No. 19,675, D.C. Cir., Aug. 3, 1966; and 


District of Columbia vy. Ricks, Crim. No. DC 3050-66, D.C. Court of Gen- 


eral Sessions, June 16, 1966 (written opinion by Greene, J). The statute, if 
construed so as to furnish probable cause for appellant's arrest, is so vague 
as to fail totally to put him on notice as to conduct which is prohibited. It 
would also be unconstitutional in permitting arrest on suspicion, denying ap- 
pellant equal protection of the laws, penalizing him for alleged narcotics ad- 
dition and for his status as a convicted narcotics offender, imposing cruel 
and unusual punishment and unreasonably restricting his freedom of travel 


and movement, all in violation of the fourth, fifth and eighth amendments to 


the United States Constitution. Appellant challenged the constitutionality of 


the narcotics vagrancy statute in the trial court (Tr. 87). 


It will be seen, therefore, that the search of appellant’s automobile 
by intrusion of the beam of the policeman’s flashlight was an nconpdleurtonal 
invasion of a constitutionally protected area and hence violated the fourth 
amendment under the physical penetration test of Silverman v. United States, 
365 U.S. 505 (1961). There was no probable cause, either for an arrest or 
a search, because prior to turning on the flashlight the police knew nothing 
except that two persons with prior narcotics convictions were sitting quietly 
in an automobile, legally parked, andnot violating the law. The search may 
not be justified as incident to arrest because the arrest did not take place 
until after the search and on the basis of evidence discovered in he search. 
Unless a precedent is to be set for police surveillance of constitutionally pro- 


tected areas by the intrusion of electronic spying devices, the search must be 


held unconstitutional, the evidence held inadmissible, and the motion for judg- 


ment of acquittal granted. 


Il. APPELLANT WAS PREJUDICED BY POLICE REFERENCE IN 
THE PRESENCE OF THE JURY TO HIS PRIOR CONVICTION 
OF A NARCOTICS OFFENSE 


(With respect to Point Il, appellant desires the Court to 
read the following pages of the reporter's transcripts: 
P-Tr. 6-7, inclusive; M-Tr. 9, 26, 34, 38, 42, 48-49, 
57, inclusive; Tr. 20-28, 37-38, inclusive). 


Testifying at trial in the presence of the jury, the policeman who had 
arrested appellant stated that he had told appellant at the time of the arrest: 
"I know you. You are convicted of a narcotic 
offense" (Tr. 26). 
It was thus brought dramatically to the jury's attention that appellant 
had a criminal record--and, indeed, a record for the very type of offense 
with which he was charged. Since appellant did not testify and was therefore 
not subject to impeachment on the basis of his prior record, there was no way 
that the fact of his prior conviction could have been brought to the jury's atten- 
tion for any purpose. The prejudice to appellant from the police testimony is 


obvious. 


In Freeman v. United States, 116 App. D.C. 213, 322 F.2d 426 (1963), 
a narcotics conviction was reversed because the jury had been informed during 
trial of the defendant's prior arrest on a narcotics offense. The government 


agreed to a retrial, a position which this Court referred to as “commendable.” 


Id. at 213, 322 F.2d at 426. It should be noted that the defendant in Freeman 


was convicted under the same two narcotics laws for which appellant stands 
convicted, and the prejudicial reference to a prior narcotics offense was to 
the Harrison Act, the same law appellant had previously been convicted of 
violating. It would be difficult to find two cases more alike with respect to 
this type of prejudice. If anything, the prejudice in the present case is even 
stronger than in Freeman because it involves a prior conviction rather than 


merely a prior arrest. 


In the instant case, unlike Freeman, the prejudicial police testimony 


came in response to a question by appellant's own counsel. This was the 
result of a situation not of counsel's making and to which he had vigorously 
objected -- a situation wherein he was given his first opportunity to cross- 


examine the arresting officer at trial and in the presence of the jury. 


Counsel had filed a pre-trial motion to suppress. A hearing was 
held, but the policeman who had arrested appellant was not present because 
he was hospitalized for injuries unrelated to the case. The judge iis pre- 
sided over the hearing denied the motion "without prejudice," thereby ap- 
parently contemplating a later pre-trial opportunity to cross -examine the 
arresting officer and a new decision as to suppression based on thet officer's 


testimony. 


> 


Counsel did request such a hearing on the day of trial while in cham- 
bers before the commencement of proceedings. The request was denied, 
thereby forcing counsel into trial without any prior opportunity to question 
the arresting officer under oath and out of the presence of the jury. See 
Battle y. United States, 120 App. D.C. 221, 345 F.2d 438 (1965), in which a 
criminal conviction was reversed and the case remanded for failure to grant 
a hearing out of the presence of the jury on a motion to suppress. The gov- 
ernment conceded in its brief that "a forum at some point along the way to 
allow appellants the opportunity to fully explore the circumstances of their 
arrest was required." Id. at 222, 345 F.2d at 439. See also Rouse y. United 


States, 359 F.2d 1014 (D.C. Cir. 1966), holding that the trial judge is not 
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bound by a pre-trial ruling on a motion to suppress, particularly where new 
facts appear. Certainly where it was made known to the trial judge in this 
case that the arresting officer, who had not testified at the hearing on the 
motion to suppress, was now available on the day of trial, there was suf- 
ficient likelihood of the development of new facts to require a new pre-trial 
hearing. Counsel should not have been put in a position where he heard about 


a new "fact," the alleged reference by the officer at the time of arrest to ap- 


pellant's criminal record, for the first time at trial in the presence of jury. 


The question which brought the prejudicial response was an inquiry 
of the arresting officer as to what he had said when appellant asked him what 
right he had to shine the light in his car. It is fair to say that both the trial 
judge and the prosecutor attempted to prevent this question from being asked 
(Tr. 20, 25). It is also fair to say that appellant's counsel expected an answer 
quite different from what he got. He expected the policeman to say that he had 
asked for appellant's driver's license. This is clear from the very next ques- 


tion after the prejudicial answer (Tr. 26): 


"Q. When did you demand the driver's license?” 


That counsel quite reasonably expected a different--and non-prejudicial-- 
answer is also made clear by the fact that he then used for purposes of im- 
peachment the officer’s testimony at preliminary hearing, in which the officer 


made reference to asking about the driver's license but said nothing about a 


prior conviction (Tr. 27-28). The reasonableness of counsel's expectation 
is also established by the fact that appellant had said, when questioned about 


the arrest at the hearing on the motion to suppress, "While we were talking 


police officers came to the car and asked me for my permit" (M-Tr. 9). 


Not once in the arresting officer's testimony at ppeliminees hearing 
or in the unsworn statement which he signed for use at the bescing <a the 
motion to suppress did he say anything about a reference to appellant's prior 
conviction. At various times in the course of the motion hearing five other 
persons who were present at the scene of the arrest had testified. | These 
were Detective Summerville, the policeman who arrested Mr. Dorsey (M- 
Tr. 57); Mr. Dorsey (M-Tr. 48-49); appellant (M-Tr. 26); Franklin Her- 
man Avent, Jr., one of the occupants of the back seat (M-Tr. 38, 42); and 
Leon Smith, a sidewalk bystander (M-Tr. 34). Not one of these persons 
had said anything about a reference by the arresting officer to appellant's 
prior conviction. It is small wonder that appellant's counsel did nb expect 
the answer he got to the question he asked. He should never have been placed 
in a position where he had to hear the policeman's answer to this hesic ques- 
tion about the facts and circumstances of the arrest for the first time in the 


presence of the jury. 


After the prejudicial information was before the jury, trial counsel 
did the only thing he could do. He asked for a mistrial (Tr. 37-38). The 
trial judge, having once erred by forcing the examination in the presence of 


the jury with disasterous results, erred again in denying the- mistrial (Tr. 
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38). Consequently, appellant was tried and convicted by a jury which had 


before it the incriminating and inadmissible fact of his prior conviction for 


a criminal offense similar to that with which he was charged. 


CONCLUSION 


For the reasons stated and developed in this brief, appellant's con- 


viction should be reversed. 


Respectfully submitted, 
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Paul Theodore WRIGHT, Jr., 
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ARGUMENT IN REPLY 


POLICE ACTION IN SHINING A FLASHLIGHT INTO THE DARKENED 

INTERIOR OF APPELLANT'S AUTOMOBILE, WITHOUT A WARRANT, 

WITHOUT PROBABLE CAUSE FOR ARREST OR SEARCH, AND 

WITHOUT INTENT OTHER THAN TO LOOK FOR EVIDENCE OF 

CRIME, CONSTITUTED AN UNCONSTITUTIONAL SEARCH 

Appellant's principal reliance in the first section of his brief was on the 

case of Silverman v. United States, 365 U.S. 505(1961) (Br. for Appellant, pp. 
iii, 10, 12, 13, 14, 15, 21). Appellee has managed to write a brief-in. response 


without once citing Silverman (Br. for Appellee, p. ii). 


The only oblique reference in appellee's brief to Silverman or to the 
physical penetration test which it establishes is in a footnote, as follows: 
"The eavesdropping cases relied on by appellants 
(Wright Br. 12-14; Dorsey Br. 9-12) plainly have 
no application since they require an actual physi- 
cal intrusion into a constitutionally protected area" 
(Br. for Appellee, p. 8, n. 6). 

While apparently dismissing Silverman as "plainly" having no applica- 
tion, appellee fails to show how the principle of penetration or intrusion in 
that case was any different from the principle in this case. The fact is that 
in both cases the penetration was solely electronic. The heating system in 
Silverman, which was converted into a conductor of sound running through 
the entire house, was already in the house when the spike mike made contact 
with it. It was not introduced into the house by the police. The Supreme 
Court, like this Court before it, expressly refused to make the decision 
turn on the question of whether the spike itself had penetrated by a fraction 
of an inch through the mid-point of the party wall. Silverman v. United 
States, 365 U.S. 505, 512 (1961); Silverman v. United States, 107 App. D.C. 
144, 149, 275 F.2d 173, 178 (1960). The only thing that clearly pe netrated 
the constitutionally protected area was the electromagnetic energy which 


flowed through the spike mike, into the heating duct and thereby through the 


entire house, enabling the police on the outside to hear what they otherwise 


could not hear. 


Unless it be held that electronic penetration which enables police on the 


outside to see something in a constitutionally protected area which they other- 
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wise could not see, is somehow different from electronic penetration which 
enables police on the outside to hear something which they otherwise could 
not hear, the cases are indistinguishable. The central principle of both 


cases, that of physical intrusion which is solely electronic, is the same. 


Rather than dealing with Silverman, appellee asserts that the police 
act of shining a flashlight into the interior of appellant's automobile did “not 
constitute a search" (Br. for Appellee, p. 6). This argument flies in the face 
of common sense. Considering the factual situation, it is difficult to imagine 
what the police were doing as they shined their light into the car if they were 


not engaged in a "search." 


However, the principal cases cited by appellee will be dealt with and 


for convenience of reference will be distinguished briefly and separately: 


United States v. Lee, 274 U.S. 559 (1927) is already discussed on page 
13 of appellant's brief. It involved the use of a searchlight directed at a vessel 
at sea carrying contraband, but did not involve exploration of the constitution- 


ally protected interior of the vessel. Moreover, it was decided long before the 


Silverman case, and before most of the cases in the Supreme Court and lower 


courts which have developed and refined the law of search and seizure. 


Smayda v. United States, 352 F.2d 251 (9th Cir. 1965), cert. denied, 
382 U.S. 981 (1966), dealt with police surveillance of activities within a public 
toilet stall through a ceiling peep-hole. Even if such a toilet stall were a con- 
stitutionally protected area, there was no use by the police of a flashlight or 


other device of electronic intrusion. 


Chapman v. United States, 346 F.2d 383 (9th Cir. 1965), cert. denied, 

i 382 U.S. 909 (1965), held thar it was not an unconstitutional search for a police- 
' man in the defendant's living room to look at the fireplace and ebeenve there 

; some charred paper. No flashlight or other electronic spying or listening de- 

| vice was used and the policeman had entered the constitutionally protected area 


by consent. 


Petteway v. United States, 261 F.2d 53 (4th Cir. 1958),involved a search 
of an automobile by flashlight after the driver had already been arrested and 
' without any objection to the search on his part. The search could be justified 
either as incident to the arrest or on the ground of consent, neither of which 
: grounds exists in this case. In any event the case, like most of those cited by 


appellant, was pre-Silverman. 


Haerr v. United States, 240 F.2d 533 (Sth Cir. 1957),involved the use 


, Of a flashlight by an immigration officer in checking the citizenship of the oc- 

: Cupants of a car at a border station. Boxes containing marihuana were not 

: seen by the officer but were thrown out of the car about five hundred yards 

: from the station. The court held that there had been no illegal search because 
any observation by the officer had been pursuant to the valid purpose of deter- 
: mining whether the occupants were aliens. "A search implies an examination 
... with a view to the discovery of contraband or evidence of guilt to be used 

' in prosecution of a criminal action." Id. at 535. That is, of course, exactly 


' What the policemen were doing in the instant case. 


Haerr is distinguishable on the grounds that: (1) the officer hada 
valid purpose for use of the flashlight other than that of searching for contra- 
band or evidence of crime; (2) he did not see the box anyway until it was 
thrown from the car; and (3) border inspections are treated as different 
from other searches. In this latter regard, the same court which decided 
Haerr said two years later, "The rights of customs officers to search at 
points of entry are much broader and in a separate category from searches 


generally.” Ramirez v. United States, 263 F.2d 385, 387 (Sth Cir. 1959). 


Sarafik v. United States, 62 F.2d 892 (8th Cir. 1933), dealt with the 
discovery of bootleg alcohol by the police by shining a flashlight into a chicken 
coop. Assuming that a building which houses chickens rather than people is 
nonetheless within the protection of the fourth amendment, still Sarafik was 
decided more than a quarter-century before Silverman and cannot be thought to 
have given any serious consideration to the problems raised in that case. Ad- 
ditionally, it clearly appears that the only alcohol admitted in evidence in 
Sarafik was seized pursuant to the defendant's arrest after he had been ob- 
served outside the chicken coop loading a car with cans of alcohol. The 
cans initially seized inside the coop asa result of the flashlight search had 


been suppressed. 


Smith v. United States, 2 F.2d 715 (4th Cir. 1924), likewise decided 
years before Silverman and before almost all cases which presently define the 


law of search and seizure, involved the use of a flashlight to search a car where 


the defendant had alighted and a rear door of the car was left open. The court 
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held "it was not an unreasonable search to turn a flashlight on an open auto- 
mobile.” Id. at 716 (Emphasis added). Leaving the car open indicated a 


relinquishment of privacy which was not present in the instant case. 


Bell v. United States, 102 App. D.C. 383, 254 F.2d 82, cert. denied, 
358 U.S. 885 (1958), is dealt with on page 15 of appellant's principal brief. 
As appellee recognizes (Br. for Appellee, p. 8, n. 6), it left undecided the 


very question involved in this case. 


Davis v. ‘United States, 327 F.2d 301 (9th Cir. 1964), held evidence 


admissible which was seized by a policeman after observing it in plain view 
in the defendant's house, to which the policeman had gained lawful entrance. 


No flashlight or other device of electronic intrusion was involved. 


Fagundes v. United States, 340 F.2d 673 (1st Cir. 1965),' likewise 
involved no flashlight or other electronic device. A policeman, undertaking 
to close the window of the defendant's car (in daylight) to protect it against 


the weather, saw bundles of money on the seat. 


It is especially significant that none of the post-Silverman cases cited 
by appellee (Smayda, Chapman, Davis and Fagundes) involved in any way the 
use by the police of a flashlight or any device of electronic feenusions The 
pre-Silverman pies are distinguishable by the mere fact that they were de- 


cided before Silverman, as well as on the other grounds set forth above. 


I.a. APPELLANT DESIRES TO PARTICIPATE IN ANY SPECIAL 
HEARING ON REMAND 

Appellant's co-defendant Dorsey, whose appeal has been consolidated 
with this appeal, has requested a remand to the District Court for a special 
finding as to whether the police used a routine motor vehicle check as a ruse 
for a search for criminal evidence. Although appellant’s position is that the 
search was unconstitutional regardless of whether the police were using a 
motor vehicle check as a ruse for a search for criminal evidence, if this 
Court should find the question raised by Dorsey determinative and remand 


for a special hearing, appellant asks to participate. 


Il. APPELLANT WAS PREJUDICED BY POLICE REFERENCE IN 

THE PRESENCE OF THE JURY TO HIS PRIOR CONVICTION 

OF A NARCOTICS OFFENSE 

Appellee charges that appellant's trial counsel "deliberately intro- 

duced” into evidence at trial his prior record for conviction of a narcotics 
offense (Br. for appellee, p. 9). If this serious charge were true, that fact 
alone would be sufficient to warrant reversal. However, not only is it incon- 
ceivable that appellant's trial counsel would have been so heedless of his client's 


welfare as deliberately to prejudice his case by the introduction of this incrim- 


inating evidence, but the record clearly demonstrates that he was in fact taken 


by surprise by the evidence. 


Far from knowing that Officer Moore would testify that he had made 


reference to appellant's prior conviction when he first approached the car, as © 


Ts 


appellee seems to assume, trial counsel actually expected him to say that he 
had asked for appellant’s driver's license. Appellant himself (M.Tr. 9, 25) 
and two of his passengers (M.Tr. 38, 43, 48) had already testified that this 
was what Private Moore had said when he first approached the car. Private 
Moore himself, on the one occasion he had testified under oath and was avail- 
able for cross-examination, had said that he could "possibly" have asked for 
the driver's license at that point (P.Tr. 7) and had not said anything about 


mentioning appellant's criminal conviction. 


It was obvious from trial counsel's cross-examination that he expected 
to hear about the driver's license. When Private Moore told him that the first 
thing he had said as he approached the car was to yell to his partner, counsel 
asked (Tr. 23): 

"Q. Are you quite sure that when you first turned 
to the car with the light that you did not at that 
time demand of the defendant Wright to see his 
driver's license?" 

When Moore responded that he had not asked for the license "at that 
immediate time,” counsel continued the interrogation. Upon receiving the 
unexpected reference to a criminal conviction, his very next question was 
(Tr. 26): 


"When did you demand the driver's license?” 


He then proceeded to use for impeachment purposes the transcript 


of the preliminary hearing, in which the policeman had made no reference 


8. 


to the prior conviction, and read specifically that portion in which he had 


referred to the driver's license (Tr. 27-28). 


Appellee argues that because, having available Private Moore's un- 
sworn written statement, appellant's counsel could have expected that he 
might make reference to appellant's being a drug "user" and a companion 


of one with a criminal record for narcotics, therefore, there was no pre- 


judice in the reference to appellant's own criminal record. 


The unsworn statement is undeniably inconsistent with Moore's prior 
testimony under oath, in which he was twice asked about his conversation 
with appellant and made no mention of the prejudicial reference. The initial 
prejudice to appellant was in forcing his counsel to explore the inconsistency 


in the presence of a jury instead of in a pre-trial hearing. 


Since Moore had been asked on two occasions at preliminary hearing 
for all conversation between himself and appellant prior to the capsules being 
dropped on the floor (P.Tr. 6-7), and had not mentioned the remark contained 
in his unsworn statement, counsel might well have thought that remark must 
have taken place at a later time. As Moore admitted, appellant's protesta- 
tions concerning the light (to which Moore claimed the remark was a response) 


were continuing (Tr. 28). 


The unsworn written statement might even have been the cause of ap- 
pellant’s counsel asking the question which he did in the face of cautionary re- 


marks from the judge and the prosecutor. He may well have been willing to 
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take a risk that the jury might learn that appellant was a drug user in order 


to develop his theory that the request for his driver's license was a subter- 


fuge, confident on the basis of Moore's written statement that there was no 


danger of a reference to appellant's prior conviction. 


The central fact which cannot be avoided is that a criminal record, 
and particularly a record of conviction for the very type of offense with which 
one is charged, is a highly incriminating thing. The first time any witness 
asserted that appellant's prior narcotics conviction had been mentioned at the 
time of arrest was when the policeman made this assertion at trial and in the” 
presence of the jury. If appellee is "unable to find the prejudice” (Br. for 
Appellee, p. 16) in this type of evidence going before the jury, miany courts 
have. See, e.g., Lane v. Warden, 320 F.2d 179 (4th Cir. 1963), setting 
aside a narcotics conviction because the jury was informed that the defendant 
had two prior narcotics convictions. The court recognized the "iikely pre- 
judice to an accused when the jury, before determining his guilt or innocence 
on the current charges for which he is on trial, is informed that he has pre- 
viously been convicted of other crimes." Id. at 181. It said that "the likeli- 
hood of prejudice was enhanced in this case by the fact that the prior con- 
viction of which the jurors were informed involved narcotics violations quite 
similar to those for which Lane was being tried," and "it is patent that jurors 
would be likely to find a man guilty of a narcotics violation more readily if 
aware that he has had prior illegal association with narcotics.” Id. at 185. 


See also the numerous cases from various federal and state jurisdictions cited 
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in Lane (beginning on p. 182) for the proposition that "placing information of 


defendant's prior convictions before the jury can have a strong prejudicial 


effect.” 


CONCLUSION 


é 


For the reasons stated and developed in this brief and in the principal 


brief, appellant's conviction should be reversed. 
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PETITION FOR REHEARING 
IN DIVISION OR EN BANC 


Pursuant to the provisions of rule 26(a) of this Court and 28 S.C. 


§ 46(c), appellant requests a rehearing in division or en banc. As grounds for 


this petition, appellant asserts as follows: 


I. 


The decision of the division makes an inquiry into “reasonableness” 
under the Fourth Amendment without once mentioning the diet hanoked test 
of reasonableness--probable cause. The fact that an automobile was the sub- 
ject of the search does not dispense with the requirement that probable cause 
be present. Prior cases have permitted the police, because of the highly 
mobile nature of an automobile, to make their own judgment as to probable 
cause without the independent but time-consuming intervention of a magistrate. 


However, they have not dispensed with the necessity for probable cause. The 


Court should have faced squarely the question of whether the knowledge which 


the police had in this case was sufficient to constitute probable cause. 


If this had been done, it would be apparent that the Court has, by up- 
holding the legality of the search, introduced a new and alarming consideration 
into the test for probable cause, The Court has here relied upon the character 
of a neighborhood as an element in the determination of probable cause. The 
result, for persons who by choice or necessity live in areas of high crime inci- 
dence, is to make their homes and automobiles, by reason of that fact, more 
subject to search than the homes and automobiles of persons in better neighbor- 


hoods. 


Probable cause is required for the invasion of either a home or a car, 
and if that standard is to be met in the case of a car, even partially, by the fact 
that it is in a bad neighborhood, the same consideration may apply in the case 
of a home. This startling step should not be taken without the consideration of 


the full Court, or at least the reconsideration of the panel. 


Il. 


Refusal to afford appellant relief from the prejudicial effect of the ref- 
erence to his prior narcotics conviction is based by the Court on the fact that 
the reference came "in response to pressing and persistent cross-examination 
by Wright's trial counsel” and that “the court obviously knew of the danger, 
and it is hard to believe that counsel did not also.’ This language is capable 


of being read as implying that court-appointed trial counsel * proceeded with 


* Not counsel in this Court. 
- 2 me 


conscious disregard of a known danger to his-client. At the very least, in 
referring to counsel's "persistent disregard of the judicial cautions, " the 
Court's opinion is highly critical of the manner in which appellant was repre- 
sented at this point in his trial. The opinion may even have set the stage for 
a collateral attack on the conviction based on alleged ineffective assistance of 
counsel, The Court should not allow this decision to stand without carefully 


reconsidering whether its criticism of trial counsel is justified, 


The fact is that the Court’s decision holds counsel accouteabte fora 
failure to anticipate that the arresting officer would change his ‘story. It may 
be that the trial court, without a close study of the transcript of testimony at 
the preliminary hearing and without access to the officer's written statement 
(which did not find its way into the file), would anticipate that he might make 
the offensive reference. The prosecuting attorney, who had undoubtedly re- 
ceived the policeman’s most recent version of the facts in iricetviewhie him 
before putting him on the stand, also obviously saw the danger. But appellant's 
trial counsel obviously did not. He relied, and was entitled to rely, = the 
policeman's prior testimony and his written statement. He had every right 
to expect that the witness would stick to his story, particularly a professional 
witness like a policeman who should be well aware of the necessity for being 
absolutely truthful and precise in relating facts. Counsel ought not he held 


responsible for anticipating a change of story, and appellant should not be denied 


a trial free from prejudicial reference to his prior conviction solely by reason 


of the fact that his counsel did not anticipate that a police witness would 


change his story. 
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